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This Issue 


The effect of the Internal Revenue Code of 1954 on the most 
common types of estate planning situations is set forth in our opening 
article by Miss Catherine B. Cleary, Vice President of the First 
Wisconsin Trust Company of Milwaukee. Incorporating numerous 
examples clarifying the application of the new Code to practical 
problems, Miss Cleary’s article is certain to be most useful to attor- 
neys in setting up new estate plans as well as in revising present plans 
to meet changes in the law. 

Just as the student would consider priceless an article on ‘‘How 
to Write Law Exams” by a professor who will be grading one of his 
exams, the Wisconsin attorney will certainly value this issue’s second 
article, “Some Aspects of Appellate Practice Before the Wisconsin 
Supreme Court’’ by Wisconsin Supreme Court Justice George R. 
Currie. In dealing with the many phases of appellate practice, in- 
cluding briefing, oral argument, and rehearing considerations, Justice 
Currie offers the attorney many suggestions for developing the most 
effective techniques in appellate work. 

Having examined the nature of property interests in minerals in 
the May issue, Professor James A. Lake of the University of Nebraska 
College of Law concludes his ‘‘Legal Profile of the Mining Industry”’ 
with an examination of the aid and regulation which law brought to 
the industry. By his use of the mining industry example, Professor 
Lake demonstrates many of the problems presently facing our law- 
makers in the promotion and regulation of other industries. 

In our fourth article, Professor A. J. Beitzinger of the Catholic 
University of America unveils the exceedingly colorful history of the 
relationships of Chief Justice (1874-1880) Edward G. Ryan with his 
fellow justices. Interspersed with excerpts from some of Ryan’s 
letters, ‘‘Chief Justice Ryan and his Colleagues’’ brings out the wit, 
egotism and other fascinating features of Ryan’s personality in a 
manner which, aside from its obvious historical value, makes ex- 
tremely pleasant reading. 

The final article in this issue is the second and concluding part of 
Professor Robert H. Skilton’s study of the factor’s lien on mer- 
chandise, the first part of which appeared in the May issue. With the 
growing importance of factor’s lien acts in secured transactions, 
Professor Skilton’s work offers a valuable guide to the history, 
significance and use of this relatively new legal tool. 











The Impact of the Internal Revenue Code 
of 1954 on Estate Planning 


CATHERINE B. CLEARY* 


Changes in the income, estate and gift tax laws made by the In- 
ternal Revenue Code of 1954 have affected estate planning in some 
major respects. The effect of some of these changes is immediately 
apparent from the law itself. The effect of others will probably not 
be fully understood for many years. 

As this article is written, proposed regulations under the appli- 
cable sections of the new Code have not been published. This article 
appears about one year after the passage of the Code, but even people 
working full time in the estate planning field are acutely conscious 
that they have just begun to understand the effects of the new law. 
Nevertheless, decisions must be made in reviewing old plans and 
formulating new ones, and so an effort must be made to analyze the 
impact of the law, recognizing that today’s analysis may be proved 
wrong by tomorrow’s regulations, rulings or court decisions. 

In this article consideration will be given only to the provisions 
of the Code deemed to be of general interest to Wisconsin lawyers 
in the most common types of estate planning situations. No attempt 
will be made to cover sections of the Code applicable primarily to 
corporations or business interests or sections of limited applicability. 
in individual estates. 

At the outset, let me emphasize that while this article will be de- 
voted almost entirely to the effect of tax laws on estate planning, 
it is my firm conviction that tax considerations should always be 
secondary in estate planning, that the primary consideration should 
always be the needs and wishes of the people involved—the wishes 
of the person whose estate is planned and the needs and wishes of 
the people whom the plan is designed to benefit. The financial re- 
quirements and the personal happiness of the immediate members 
of the family should never be sacrificed to save taxes. It is far better 
to pay additional taxes and have the plan fit the requirements of 





*Vice President, First Wisconsin Trust Company, Milwaukee, Wisconsin; 
A.B. 1937, University of Chicago; LL.B. 1943, University of Wisconsin; secretary 
to Justice (now Chief Justice) Edward T. Fairchild of the Wisconsin Supreme 
Court, 1942-43; associate with the law firm of Defrees, Fiske, O’ Brien & Thomson, 
Chicago, Illinois, 1944-47; admitted to the Wisconsin Bar, 1943, and to the Illinois 


Bar in 1945. 
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these people than to save some taxes and have a plan that is a strait- 
jacket for the individuals involved, leading to frustration and un- 
happiness and even to financial want. 


Joint PROPERTY 

The Internal Revenue Code of 1954 makes several significant 
changes affecting joint property. 

One change, which removes one of the most undesirable features 
of joint ownership prior to the enactment of the Code, has to do with 
the basis of joint property in the hands of the surviving joint owner. 
Under the old law the survivor’s basis was the original cost of the 
property even though the entire value of the property was subject 
to federal estate tax in the estate of the first joint owner to die.’ 
This worked a hardship where property had increased substantially 
in value at the time of the death of the first joint owner to die and 
was subsequently sold by the survivor, as compared with the tax 
consequences which would have resulted if the property had been 
owned by the decedent in his own name and devised by his will. 

Section 1014(b)(9) of the new Code provides that ‘property ac- 
quired from the decedent by reason of . . . form of ownership’’ gets 
a new basis at the decedent’s death if the property “‘is required to 
be included in determining the value of the decedent’s gross estate’ 
under the federal estate tax law. Under this section if or to the extent 
that the decedent furnished the consideration for the purchase of 
the joint property,? on his death the property will acquire a new basis. 
This section by its terms applies only to decedents dying after De- 
cember 31, 1953. 

Presumably this section applies even in cases where the decedent’s 
gross estate is not large enough to require the filing of a federal 
estate tax return.’ Prior to the enactment of the new law, property 
passing by will or intestacy acquired a new basis even though the 
gross estate was not subject to federal estate tax.‘ The purpose of the 





1 Jointly owned property was not included in the types of property which ac- 
quired a new basis when transmitted at death. Inr. Rev. Cops of 1939 § 113(a)(5). 
The Internal Revenue Code of 1939 will be referred to in the remaining footnotes 
as the ‘old law” and the Internal Revenue Code of 1954 as the “new law.” 

2 § 2040 of the new law. 

3 An estate tax return must be filed when the gross estate of a citizen or resi- 
dent exceeds $60,000. § 6018(a)(1) of the new law. 

‘U.S. Treas. Reg. 118, § 39.113(a)(5)-1(c)(1953) provides: 

For the purposes of this section, the value of property as of the date of the 

death of the decedent as appraised for the purpose of the Federal estate tax 

or the optional value as appraised for such purpose, whichever is applicable 
as provided in subparagraph (3) of paragraph (b) of this section, or if the 
estate is not subject to such tax, its value appraised as of the date of the death of 
the decedent for the purpose of State inheritance or transmission taxes, shall be 
deemed to be its fair market value at the time of acquisition. (Italics supplied) 
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new law was to remove the discrimination against joint property and 
certain other types of property in the old law.® In order to carry out 
the legislative intent, the new law should be construed to provide 
that joint property acquires a new basis on the death of the first 
joint owner to die even though his gross estate is less than $60,000, 
subject, of course, to the requirements as to his furnishing the con- 
sideration for its purchase. 

A second important change affecting joint property relates to the 
gift tax consequences of taking title to real property purchased by 
one spouse with his own funds in the names of the two spouses as 
joint tenants with right of survivorship.* Under the old law there was 
a taxable gift of one-half the value of the property.’ Section 2515 of 
the new law provides that the creation of such a tenancy shall not 
be deemed a transfer for gift tax purposes unless the donor elects to 
have the creation treated as a transfer. The election must be made by 
filing a gift tax return showing the creation of the joint tenancy as 
a gift even though the amount of the gift does not exceed the $3,000 
annual exclusion provided by section 2503(b). It must be emphasized 
that the option given by section 2515 not to treat the creation of a 





5 “Under existing law most property transferred as a result of the death of an 
individual receives a new basis at the date of death equal to its then market value 
(or value 1 year later if the estate-tax optional valuation date is used.) This is 
presently true in the case of property acquired directly from the probate estate 
of the decedent as well as to property transferred by certain other specifically 
described transfers. This change in basis is not available, however, with respect 
to property included in the decedent’s gross estate for estate-tax purposes if the 
property . . . was acquired by the surviving tenant of a joint tenancy... 

“There appears to be no justification for denying some property included in a 
decedent’s gross estate for estate-tax purposes a new basis at date of death while 
giving this new basis in most other cases. 

“The House and your committee’s bill remove this discrimination by providing 
a new basis at date of death (or 1 year later if the optional valuation date is used) 
for nearly all property includible in the decedent’s gross estate for estate-tax 

urposes.” S. Rep. No. 1622, 83d Cong., 2d Sess. 107 (1954). This report will be 
ereinafter cited simply as “S. Rep.” 

* The new law refers to ‘a tenancy by the entirety” and then defines this to 
include a joint tenancy between husband and wife with right of survivorship. 
§ 2515(d) of the new law. In Wisconsin since the enactment of the REviIsED 
SratutTes of 1878 a deed running to husband and wife creates a joint tenancy and 
not a tenancy by the entirety. Wallace v. St. John, 119 Wis. 585, 97 N.W. 197 
(1903). For that reason in discussing the new law reference will be made to joint 
tenancy. 

7 The gift tax regulations under the old law provided: 

If A with his own funds purchases property and has the title thereto conveyed 

to himself and B as joint owners, with rights of survivorship (other than a 

joint ownership [of joint bank account or other type where A can regain the 

entire fund without B’s consent] ), but which rights may be defeated by either 
party severing his interest, there is a gift to B in the amount of one-half the 

value of such property. U. S. Treas. Reg. 108, § 86.2(a)(5) (1943). 

In Wisconsin the wife may sever her interest in land held jointly with her husband, 
Wallace v. St. John, supra note 6. 
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joint tenancy as a gift is limited to (1) husbands and wives and (2) 
real property. 

If a spouse does not elect to treat the creation of the joint tenancy 
as a gift, then on the termination of the tenancy other than by reason 
of the death of a spouse, ‘‘a spouse shall be deemed to have made a gift 
to the extent that the proportion of the total consideration furnished 
by such spouse multiplied by the proceeds of such termination . . . 
exceeds the value of such proceeds of termination received by such 
spouse.’’ In other words, if a spouse does not elect to treat the crea- 
tion of the joint tenancy as a gift, then when the property is sold, there 
is a gift if one spouse takes a larger proportion of the proceeds than 
he paid for. If each spouse takes a fraction of the proceeds equal to 
the fraction of the consideration he furnished, there is no gift. To take 
an example from the Senate Committee Report,® suppose husband 
and wife purchased a piece of real estate costing $40,000, with hus- 
band paying $30,000 and wife $10,000. Title was taken in their names 
as joint tenants with right of survivorship. Later the property was 
sold for $60,000, of which husband by agreement with wife received 
$35,000. Under section 2515 husband’s interest in the proceeds was: 


40,000 


The value of the gift to the wife equals the value of the husband’s 
interest minus the value of the proceeds he actually received. The 
gift, therefore, equals $45,000 minus $35,000 or $10,000.° 

The real problem posed is under what circumstances an election 
should be made to treat the creation of the joint tenancy as a gift. 
If at the time of purchase one could be sure the property would be 
held until one spouse died, there would be no reason to elect to treat 
the creation of the joint tenancy as a gift because the payment of 
the gift tax would not bar taxation of the joint property in the estate 
of the first joint owner to die.° In other words if husband, when he 
purchases real estate with his own funds and takes title in the names 
of himself and his wife as joint tenants with right of survivorship, 
elects to treat the creation of the joint tenancy as a gift, neverthe- 
less on his death the entire value of the property will be included in 
his gross estate for federal estate tax purposes. Property owned jointly 
does, of course, qualify for the marital deduction. 

8S. Rep., p. 480. 

*It is important to keep in mind that the Wisconsin tax consequences are 
different. In the example, when the property was purchased, husband made a 
gift of $10,000 to wife. When the property was sold, wife made a gift of $5,000 to 


husband. 
10 § 2040 of the new law. See U. S. Treas. Reg. 105, § 81.22 (1943). 
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If at the time of purchase one could be sure that the property would 
increase in value and would be sold while both spouses were alive 
and that it would be desirable at that time to split the proceeds 
of the sale equally, then it would be advantageous to elect to treat 
the creation of the joint tenancy as a gift and pay the gift tax on 
the lower value at the time of purchase instead of the higher value 
at the time of sale. 

If at the time of purchase the spouse putting up the consideration 
could be sure he or she would want control of the entire proceeds 
of any future sale, no election to treat the transaction as a gift should 
be made. 

With all of the uncertainties affecting people, property and federal 
tax laws, in most cases it will probably not be advisable to elect to 
treat the creation of such a joint tenancy as a gift. In two cases it 
may be advisable to make the election if it seems likely that husband 
and wife will want to split the proceeds of the ultimate sale equally. 
One is the case of property purchased in anticipation of a quick appre- 
ciation in value and a sale within a relatively short period of time. 
The other is the case of property valued at $12,000 or less, where, 
because of the marital deduction" and the annual exclusion,!? no gift 
tax will be due but the election will preclude the assessment of a 
gift tax if the property should be sold for a higher price while both 
spouses are living. 

The new Code removes some of the objections estate planners have 
had in the past to joint ownership of property."* The fact remains, 
however, that joint ownership prevents flexibility in estate planning 
and for that reason is still undesirable. In smaller estates the Wis- 
consin inheritance tax advantage™ and possible savings in probate 
expense through joint ownership may be more important than 

11 Such a transfer qualifies for the marital deduction. § 2523(d) of the new law. 


12 Tt is believed that in Wisconsin the wife’s rights in joint property clearly 
make her interest a present interest. 

13 In addition to the changes mentioned, see § 2013 (new provision in estate 
tax for credit for property previously taxed which applies to transfers between 
spouses) and § 2053 (liberalizing provisions as to amount deductible for estate 
tax 5 rposes with reference to property not subject to claims) of the new law. 

14 Wisconsin imposes an inheritance tax on the transfer of one-half the value 
of joint property. Wis. Strat. § 72.01(6) (1953). It should be kept in mind, how- 
ever, that the creation of a joint tenancy in property other than oak accounts or 
United States savings bonds may involve a taxable gift. Further, if the joint 
owner who furnished the consideration for the purchase of the property survives 
the other joint owner, he will have to pay an inheritance tax to get it back. 

16 There is no executor’s fee on joint property since it is not part of the “personal 
estate collected and accounted for by” the executor. See Wis. Star. § 317.08 
(1953). Under both the Wisconsin Bar Association and Milwaukee Bar Asso- 
ciation Schedules of Minimum Fees, attorney’s fees on joint property in estates 
are based on the value of the interest that passes, presumably one-half the value 
of the property where there are two joint tenants. 
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flexibility. In larger estates it is, in my opinion, inadvisable to tie 
up substantial amounts of property in joint ownership. 


Trusts TO SAVE INcomME TAXES FOR Donor 


As income tax rates have risen in recent years, one of the major 
problems confronting the estate planner has been how to conserve 
a larger part of each dollar of income for (1) current needs of members 
of the family group and (2) accumulation for future needs. 

One typical case of this kind is a man between the ages of 40 and 
55 who is earning a high income and who looks forward to retire- 
ment and a lower income when he reaches 65. He may be paying an 
allowance to his mother or a married son or daughter. He has in- 
vested some of his savings in stock or income-producing real estate, 
and the income from those investments is taxed on top of his earnings. 

After paying income taxes, he has only a small part of each dollar 
of income left to use for current expenses or to save and invest. 
How can planning increase the part of the dollar which he and his 
family keep and cut the part the federal government takes for in- 
come taxes? The obvious answer to this question is to arrange the 
ownership of his income-producing property in such a way that the 
income will be taxed to someone in a lower bracket. This can be done 
by outright gifts of the property, but in that event taxpayer gives 
up all control over the management of the property, which he may 
be unwilling to do, and he also gives up the right to get the property 
back at a future date, which he may not be able to afford to do. 

Through an irrevocable living trust, such a taxpayer can (1) set 
the pattern for the management of the investments he owns, (2) 
provide for the income to be distributed to beneficiaries who are in 
lower income tax brackets than he is or to be accumulated in the 
trust, which is also in a lower bracket, and (3) if he so desires, pro- 
vide for the investments to be turned back to him at a specified 
future date, when presumably he may need them—for example, 
when he reaches 65. The key question is whether the income of such 
a trust is taxable to the taxpayer-grantor or whether he has suc- 
ceeded in making it taxable to the beneficiaries or to the trust itself. 

Before the enactment of the Internal Revenue Code of 1954 the 
answer to this question had to be found in the so-called Clifford 
regulations'® and the court decisions under section 22 of the old law. 
The new law puts into the statute the detailed rules for determining 
when the grantor of an irrevocable living trust will be treated as the 
owner of the trust so that the income will be taxed to him. While 


1% U.S. Treas. Reg. 118, § 39.22(a)-21 (1953). 
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this may create some certainty in the law, it also poses hazards for 
the draftsman who fails to comply with the statutory requirements 
in every detail and thus loses the tax benefits his client seeks.'” 

The new law sets out the conditions under which the grantor is 
to be treated as the owner of the trust. In general these conditions 
fall into three classifications. 


(1) Reversionary Interest of Grantor 


The first and simplest set of conditions, set forth in section 673, 
has to do with the term of the trust. The grantor will be treated as 
the owner of the trust if he has a reversionary interest in either the 
corpus or the income which will or may reasonably be expected to 
take effect in possession or enjoyment within ten years. Under the 
language of the statute the grantor may be taxed on a portion in which 
he has a reversionary interest which will take effect within ten years 
commencing with the date of the transfer of that portion. Thus, it 
appears that if the grantor sets up an irrevocable trust for a ten year 
term and one year later adds assets to it, he will be treated as the 
owner of the additional assets and will be taxed on the income from 
them. 

There are two exceptions to the ten year requirement. One is 
that the grantor is not to be treated as the owner where his rever- 
sionary interest is not to take effect in possession or enjoyment until 
the death of the person or persons to whom the income is payable. 
Referring to this exception, the Senate Committee Report specif- 
ically states: 


This rule is applicable even though, due to the short life expect- 
ancy of the beneficiary, the reversionary interest may reasonably 
be expected to take effect within 10 years.'® 


This exception will be helpful in the case of a taxpayer wishing to 
provide for an elderly relative whose life expectancy is less than ten 
years. 

The second exception relates to charitable trusts. The grantor is 
not treated as the owner of the trust to the extent that the income 
of the portion in which the grantor has a reversionary interest is 
irrevocably payable for a period of at least two years to a designated 
charitable beneficiary of a type described in section 170(b)(1)(A)(i), 





17 Under the new Code income of a trust may be taxed to the grantor because 
of his dominion and control only under sections 671-678 and not under any other 
section. § 671. 
18S. Rep., p. 367. 
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(ii), or (iii).1° The Senate Committee Report contains this warning 
on the exemption for charitable trusts: 


The provisions . . . will not apply unless the income for the entire 
term must be paid to the single specifically designated bene- 
ficiary. Thus, the subsection will not apply if the income is pay- 
able, in the discretion of the trustee, to any one or more of several 
named colleges.° 


At first glance the provision for short term charitable trusts seems 
to offer a real opportunity for saving income taxes, but on closer 
study it becomes apparent that the provision will be of interest to 
only a few taxpayers because a gift to a short term charitable trust 
of this kind is not deductible by the grantor for income tax purposes 
if the value of his reversionary interest exceeds 5% of the value of 
the property transferred.?! If a taxpayer transfers property to an 
irrevocable trust, the income to be paid to charity for two or five or 
even ten years and then the principal to be returned to the grantor, 
almost certainly the grantor’s reversionary interest will be worth more 
than 5% of the property transferred. Therefore the grantor cannot 
take any charitable deduction for the gift to the trust in the year 
it is set up. All he gets out of the transfer is tax-free dollars for gifts 
to charity as long as the trust lasts. He gets this same result in most 
cases through the income tax deduction from his own income. Ac- 
cordingly, use of short term charitable trusts will be attractive only 
to a very limited group of taxpayers who wish to contribute to charity 
more than the percentage of their adjusted gross income which may 
be deducted for income tax purposes. 

Under section 673(d) if the grantor postpones the date specified 
in the original transfer for the reacquisition of possession or enjoy- 
ment of his reversionary interest, the postponement is treated as a 
new transfer in trust. However, income will not be taxed to the gran- 
tor under this provision for any period in which the income would 
not have been taxable to him in the absence of a postponement. This 





19 This section refers to “. . . (i) a church or a convention or association of 
churches, (ii) an educational organization referred to in section 503(b)(2), or 
(iii) a hospital referred to in section 503(b)(5)... .” 

Section 503(b)(2) of the new law refers to “an educational organization which 
normally maintains a regular faculty and curriculum and normally has a regularly 
enrolled body of pupils or students in attendance at the place where its educational 
activities are regularly carried on. . 

Section 503(b) (5) of the new law refers to “an organization the principal purposes 
or functions of which are the providing of medical or hospital care or medical 
education or medical research or agricultural research.” 


20S. Rep., p. 366. 
*t § 170(b)(1)(D) of the new law. 
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was the rule in the Clifford regulations.22 The Senate Committee 

Report gives this example: 
Thus, if a trust which originally was for a term of 12 years is ex- 
tended at the end of the ninth year so that it will have a total 
term of 14 years, a new 5-year trust is considered to have been 
created. However, the income of the first 3 years of such new term 
is not attributed to the grantor since these years constitute the 
tenth, eleventh, and twelfth years of the original 12-year trust.”* 


Under the new law, the term of the trust must be considered in- 
dependently of other factors. A term of less than ten years, except in 
the case of the two exceptions for charitable trusts and trusts for the 
life of the income beneficiary, will of itself make the income taxable 
to the grantor. 

(2) Powers over Beneficial Enjoyment 

The second set of conditions under which the grantor is to be treated 
as the owner of the trust and therefore taxable on its income deals 
with powers to control beneficial enjoyment. The general rule, set 
forth in section 674(a), is: 


The grantor shall be treated as the owner of any portion of a trust 
in respect of which the beneficial enjoyment of the corpus or the 
income therefrom is subject to a power of disposition, exercis- 
able by the grantor or a nonadverse party, or both, without the 
approval or consent of any adverse party.** 


There are three groups of exceptions to the general rule. One group, 
in section 674(b), consists of powers which may be given to any per- 
son in any capacity. A second group, in section 674(c), consists of 
powers exercisable by a trustee or trustees, none of whom is the 
grantor and no more than half of whom are related or subordinate 
parties who are subservient to the wishes of the grantor.” The third 


U.S. Treas. Reg. 118, § 39.22(a)-21(c)(4) (1953). 

23§. REp., p. 367. 

% “Adverse party” is defined in section 672(a) as “any person having a sub- 
stantial beneficial interest in the trust which would be pe some affected by the 
exercise or nonexercise of the power which he possesses respecting the trust. A 
person having a general power of appointment over the trust property shall be 
deemed to have a beneficial interest in the trust.” 

% Section 672(c) of the new law defines “related or subordinate party’’ as: 

any nonadverse party who is— 

(1) the grantor’s spouse if living with the grantor; 

(2) any one of the following: The grantor’s father, mother, issue, brother or 

sister; an employee of the grantor; a corporation or any employee of a corpora- 

tion in which stock holdings of the grantor and the trust are significant from 
the viewpoint of voting control; a subordinate employee of a corporation in 
which the grantor is an executive. 
This section further provides that for the pu of the sections discussed in 
this article ‘‘a salehed or subordinate party shall be presumed to be subservient 
to the grantor in respect of the exercise or nonexercise of the powers conferred 
- ee such party is shown not to be subservient by a preponderance of 
the evidence.” 
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group, in section 674(d), consists of powers exercisable by a trustee or 
trustees, none of whom is the grantor or spouse living with the grantor. 

What discretionary powers over income and principal can safely 
be given to a trustee obviously depends on who the trustee is. Powers 
over principal and income given to persons other than a trustee must 
fall within the terms of section 674(b). 

No useful purpose would be served by setting forth the list of 
powers in section 674. An attempt to judge the tax effect under the 
new law of typical trust provisions relating to distributions of princi- 
pal and income may be helpful. 

Before giving examples, reference should be made to section 677 (b) 
of the new law which corresponds to section 167(c) of the 1939 Code. 
Under this paragraph income is not taxable to the grantor merely 
because in the discretion of another person, the trustee, or the gran- 
tor acting as a trustee or co-trustee, it may be applied or distributed 
for the support or maintenance of a beneficiary whom the grantor is 
legally obligated to support. Income is taxed to the grantor only to 
the extent that it is so applied or distributed. 

Power to accumulate or distribute income: Suppose the trust agree- 
ment provides that income may be distributed, apportioned or ac- 
cumulated to or for a beneficiary or beneficiaries or to, for or within 
a class of beneficiaries. If the power is limited by a “reasonably 
definite external standard which is set forth in the trust instrument,” 
it may be given to any trustees other than the grantor or spouse liv- 
ing with the grantor.”* If the power is simply in the discretion of the 
trustees, without any standard, as it is in the usual sprinkling trust, 
it may be given only to trustees not more than one-half of whom are 
“related or subordinate parties who are subservient to the wishes 
of the grantor.’’?” In both cases the power given to the trustees must 
be exercisable without the approval or consent of any other person. 

If a power to distribute, apply or accumulate income is exercisable 
only during the legal disability of a current income beneficiary or 
the period during which an income beneficiary is under 21 and if 
accumulated income is added to corpus, the power may be given to 
any person,”* that is, to the grantor, the grantor’s spouse or any 
other person whether as trustee or in a nonfiduciary capacity. 

If the power is to distribute income to a current income bene- 








6 § 674(d) of the new law. In discussing these provisions on irrevocable trusts, 
I speak in terms of who may be trustee or what powers may be given. Of course, 
notwithstanding the tax law, the grantor may select any trustee or confer on 
the trustees any powers he chooses. The phrasing is intended to indicate choices 
he may make without having the trust income taxed to him. 

*7 § 674(c) of the new law. For definition of “related or subordinate parties who 
are subservient to the wishes of the grantor. . . .”” See note 25, supra. 
28 § 674(b)(7) of the new law. 
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ficiary or accumulate it for him and if accumulated income is ulti- 
mately payable either— 
(1) to the beneficiary from whom it was withheld, his estate or 
under a power of appointment given that beneficiary,?® or 
(2) to the current income beneficiaries in shares irrevocably speci- 
fied in the trust instrument either (a) on termination of the 
trust or (b) in conjunction with a distribution of corpus, 


the power may be given to any person and not just as trustee.*® 
Accumulated income is considered so payable even though the trust 
instrument provides that if a beneficiary does not survive a date of 
distribution which could reasonably have been expected to occur 
within his lifetime, his share is to be paid to his appointees or to one 
or more persons (other than the grantor or the grantor’s estate) 
whose shares have been irrevocably specified in the trust instrument. 

The tax result in any of the above examples would be different if 
any person had a power to add to the beneficiaries designated to re- 
ceive income except where such action is to provide for after-born 
or after-adopted children.*! The statute does not say children of whom. 
This type of provision is not common in Wisconsin and so the ambi- 
guity is not of great importance. 

If the income may be applied or distributed for the support of a 
beneficiary whom the grantor is legally obligated to support, in the 
discretion of another person, the trustee, or the grantor acting as 
trustee or co-trustee, the income will be taxed to the grantor only to 
the extent that it is so applied or distributed.** Trusts of this kind 
set up by a father for the benefit of his children raise questions as to 
the payments the trustee may safely make.** Care must be taken 
not to make payments which relieve the grantor of his legal obliga- 
tion of support. 

Power to distribute corpus: If trustees are given an unlimited power 
to pay out corpus to or for a beneficiary or beneficiaries or a class 
of beneficiaries (whether or not income beneficiaries), the grantor 
cannot be a trustee and no more than half of the trustees may be 
“related or subordinate parties who are subservient to the wishes 








** The power of appointment must not exclude from the class of possible ap- 
pointees any person other than the beneficiary, his estate, his creditors or the 
creditors of his estate. § 674(b)(6)(A) of the new law. 

3° § 674(b)(6) of the new law. 

31 § 674(b), (c) and (d) of the new law. 

2 §§ 677(b) and 674(b)(1) of the new law. 

33 The new Code liberalizes the rules as to dependents for whom taxpayers may 
claim an exemption. Under section 151(e) of the new law yay 3 may claim as 
a dependent a child who is under 19 or who is a student (as defined in section 
151(e)(4)) even though the child has gross income of $600 or more, provided that 
the taxpayer furnished over half of the child’s support for the year. 
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of the grantor.’’** Such a power could not, by inference, be given to 
a person other than a trustee except in the case of distributions to 
current income beneficiaries within the limits set forth in the next 
paragraph. 

If such a power to distribute corpus is limited by “a reasonably 
definite standard which is set forth in the trust instrument,’’ it may 
be given to any person in any capacity.* If a power to distribute 
corpus, though not limited by such a standard, is limited to distri- 
butions to or for a current income beneficiary, and distributions of 
corpus must be chargeable against the share of corpus held in trust 
for the payment of income to that beneficiary as if the corpus con- 
stituted a separate trust, the power may be given to any person in 
any capacity. 

In two of the above examples reference has been made to ‘‘a reason- 
ably definite standard which is set. forth in the trust instrument’ 
or a “reasonably definite external standard.’’ This appears to liberal- 
ize the rule of the Clifford regulations which required in addition 
that such a standard “‘must consist of needs and circumstances of 
the beneficiaries.””*?” What will be held to be “‘a reasonably definite 
standard”’ under the new law remains to be seen. What significance 
should be attached to fixing a reasonably definite external standard in 
one case** and just a reasonably definite standard*® in the other also 
remains to be seen. A provision for discretionary distributions by 
the trustee for “the maintenance, care and education’”’ of the bene- 
ficiaries would seem to satisfy either standard. How much addi- 
tional latitude can be given a trustee, whether discretion to use princi- 
pal for the comfort or general welfare of a beneficiary is permissible, 
will have to be clarified by the regulations or decisions. 


(3) Administrative Powers 


Even though the grantor is not treated as the owner of the trust 
because of a reversionary interest or because of a power to control 
the beneficial enjoyment, he may still be treated as the owner and 
taxed on the income because of certain administrative powers given 
him or some other person. Section 675 of the new law lists four cir-. 
cumstances under which the grantor will be treated as the owner 





* § 674(c) of the new law. 
% § 674(b)(5)(A) of the new law. 
% § 674(b)(5)(B) of the new law. 
37 U. S. Treas. Reg. 118, § 39.22(a)-21(d)(2)(iv)(b)(1) (1953). 
38 § 674(d) of the new law. 
39 § 674(b)(5)(A) of the new law. 
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on this theory. The first three are not of great general interest. They 
deal with sales or loans by the trust to the grantor.*® 

Chief interest in section 675 is centered on the fourth paragraph 
which provides that the grantor shall be treated as the owner of the 
trust if a power of administration is exercisable “in a nonfiduciary 
capacity’’ by any person without the approval or consent of any per- 
son in a fiduciary capacity. “Power of administration’’ is defined to 
include the power to vote or direct the voting of stock or other se- 
curities and the power to control trust investments to the extent that 
such powers affect stocks or other securities of corporations in which 
the holdings of the grantor and the trust are significant from the 
viewpoint of voting controi.*! This paragraph must be given careful 
consideration in cases where grantors wish to place stock or other 
securities of a closely held corporation in trust but wish or need to 
keep control of the voting or disposition of the stock. 

A key question under this paragraph of the new law is what is 
meant by the reference to voting stock or controlling investments 
“in a nonfiduciary capacity.’’? The Senate Committee Report states: 


Thus, the grantor will only be taxable by reason of a power over 
investments where investments are those in which the grantor 
individually and the trust have significant voting control and 
then only if the power is exercisable in a nonfiduciary capacity, 
that is, in such a manner as to benefit the grantor individually 
rather than the beneficiaries of the trust.‘ 


The Clifford regulations made the income of a trust taxable to the 





40 the grantor shal! be treated as the owner of any portion of a trust in respect 
of which— 

(1) Power To Deat For Less THAN ADEQUATE AND FuLL CoNnsIDERA- 
TIOoN.—A power exercisable by the grantor or a nonadverse party, or both, 
without the approval or consent of any adverse party enables the grantor or 
any person to purchase, exchange, or otherwise deal with or dispose of the 
corpus or the income therefrom for less than an adequate consideration in 
money or money’s worth. 

(2) Power To Borrow WitTHovut ADEQUATE INTEREST OR SEcuRITY.—A 
power exercisable by the grantor or a nonadverse party, or both, enables the 
grantor to borrow the corpus or income, directly or indirectly, without ade- 
quate interest or without adequate security except where a trustee (other 
than the grantor) is authorized under a general lending power to make loans 
to any person without regard to interest or security. 

(3) Borrow1ne or THE Trust Funps.—The grantor has directly or in- 
directly borrowed the corpus or income and has not completely repaid the 
loan, including any interest, before the beginning of the taxable year. The 
preceding sentence shall not apply to a loan which provides for adequate in- 
terest and adequate security, if such loan is made by a trustee other than the 
grantor and other than a related or subordinate trustee subservient to the 
grantor. 

‘t The definition of “power of administration” in this paragraph also includes 
“a power to reacquire the trust corpus by substituting other property of an equiva- 
lent value.” 

“S. Rep., p. 370. 
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grantor where administrative control was “exercisable primarily for 
the benefit of the grantor rather than the beneficiaries of the trust.’’ 
Under the regulations there was a presumption that a power exer- 
cisable by a person as trustee was exercisable in a fiduciary capacity.“ 
Whether it is advisable under the new law to make the grantor 
trustee of a trust of stock of a corporation in which the grantor’s 
and the trust’s holdings are significant from the viewpoint of voting 
control should certainly be considered very carefully. Cases under the 
old law indicate it may be better to name the grantor as trustee if 
he is to direct investments or vote stock than it is to give him such 
powers without naming him as trustee.‘ In either case, it must be 
recognized that the way in which the power is actually used by the 
grantor will be watched, and the fact that he votes his own stock and 
the stock in the trust the same way or otherwise exercises his powers 
in a way that also benefits him individually may lead to at least a 
question about the income of the trust being taxable to him. 
Frequently trust agreements give power to vote stock or direct 
investments to a person other than the trustee or the grantor. In 
some cases this person is an income beneficiary and a member of the 
grantor’s family. In other cases the person has no beneficial interest 
in the trust but is a business associate or some other person selected 
by the grantor as an investment adviser. Under the Clifford regula- 
tions and under the new law it is important to spell out in the trust 
agreement the duty of such a person to exercise his powers in a fidu- 
ciary capacity in the interests of the beneficiaries. 
At the beginning of this discussion of term trusts it was pointed 
out that one of their purposes is to help a taxpayer in a high income 
48 Reg. 118, § 39.22(a)-21(e) (1953) provided: 
(2) If a power is exercisable by a person as trustee, it is presumed that the 
ower is exercisable in a fiduciary capacity primarily in the interests of the 
coueteinaied. Such presumption may be rebutted only by clear and convincing 
poet that the power is not exercisable primarily in the interests of the bene- 
ciaries. If a power is not exercisable by a person as trustee, the determination 
of whether such power is exercisable in a fiduciary or a nonfiduciary capacity 
depends on all the terms of the trust and the circumstances surrounding its 
creation and administration. . .. Where the trust corpus consists of stock or 
securities of a closely held corporation, such a power may or may not, de- 
pending upon all the facts, be considered exercisable in a fiduciary capacity. 
(3) The mere fact that a power exercisable by the trustee is described in broad 
language does not indicate that the trustee is authorized to purchase, ex- 
change, or otherwise deal with or canons of the trust property or income for 
less than an adequate and full consideration in money or money’s worth, or 
is authorized to lend the trust property or income to the grantor without ade- 
quate interest. On the other hand, such authority may be indicated by the 
actual administration of the trust. 
“* Compare, e.g., Estate of Benjamin Lowenstein, 3 T.C. 1133 (1944) (grantor- 
trustee not pode a on income) with Central Nat. Bank of Cleveland v. Comm., 


141 F.2d 352, 153 A.L.R. 542 (6th Cir. 1944) (grantor taxable on income where 
he directed investments). 
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tax bracket accumulate more of his income for the future financial 
security of himself and his family—for his retirement as well as for 
their protection in the event of his death. The benefits of this kind 
to ibe grantor through term trusts are indirect. He can use term trusts 
to put more of each dollar of income into financial plans for other 
members of his family. This leaves more of his remaining income and 
capital free for his own financial protection. A taxpayer cannot, as 
a general rule, use term trusts to accumulate funds for his own re- 
tirement or to pay for insurance on his own life. 

Under section 677(a) of the new law the grantor is taxed for in- 
come of a trust if the income, without the approval or consent of 
any adverse party, is, or in the discretion of the grantor or a non- 
adverse party or both may be, (1) distributed to him, (2) held or 
accumulated for future distribution to him, or (3) applied to the pay- 
ment of premiums on policies of insurance on his life (except policies 
irrevocably payable for a charitable purpose as defined in section 
170(c) of the new law). In other words, a taxpayer cannot set up a 
ten year trust, the income to be accumulated for ten years and taxed 
at lower brackets and then to be returned to him. He cannot set up 
such a trust to pay for insurance on his own life. 

The cases under the old law should be carefully studied by anyone 
considering a trust which might be subject to section 677. One point 
to note is that under the old law it was held that in an irrevocable 
trust where the principal will revert to the grantor at the end of a 
specified period, capital gains realized by the trust are taxable to the 
grantor.*® Assuming that the cases decided under section 167 of the 
old law apply to the new law, a taxpayer in setting up a term trust 
must consider the possibility of the trustee selling assets at a capital 
gain and having the gain taxed to him rather than the trust. 

The emphasis thus far has been on keeping income of the trust out 
of the grantor’s taxable income. A person other than the grantor 
may be treated as the owner of the trust and taxed on its income if 
(1) he has a power exercisable solely by himself to vest the corpus 
or income in himself, or (2) he has partially released or modified 
such a power but he still retains such control as would make the in- 
come taxable to the grantor.** This rule does not apply where the 
income is taxable to the grantor or where a power is renounced or 
disclaimed within a reasonable time after the holder first becomes 
aware of its existence. There is a further provision on a power given 








Comm. v. Wilson, 125 F.2d 307 (7th Cir. 1942); Lolita S. Armour v. Comm.., 
41 B.T.A. 777 (1940). 
4 § 678 of the new law. 
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to a person (other than the grantor) as trustee to apply income for 
the support of his dependents.*’ 


Tue THROWBACK RULE 


Reference has been made to provisions for discretionary accumu- 
lations and distributions of income of living trusts with reference 
to the taxability of the trust income to the grantor. In recent years 
estate planners have given increasing attention to such provisions 
in trusts under will as well as in living trusts, with an eye to the in- 
come tax problems of the beneficiaries. 

For example, grandfather sets up a trust in his will for the benefit 
of his children, who are adults, and his grandchildren. If his children 
have substantial incomes, it is inadvisable to require distribution 
of the trust income to them, adding it to the top brackets of their 
taxable income. It is far better to accumulate the income or apply 
it for the support of the grandchildren, always giving the trustee 
discretion to divert the income to the children if circumstances should 
change and they should need it. Many of these trusts give the trustee 
unlimited discretion to accumulate income or to distribute it to any 
one or more of the children and grandchildren of the testator in such 
shares as the trustee may from time to time determine. It has been 
pointed out that in living trusts care must be taken in selecting the 
trustee of such a trust in order to avoid taxation of the income to 
the grantor. In living and testamentary trusts the advantage to the 
beneficiaries in accumulating income in the trust and distributing it 
in later years has been reduced by the new throwback rule,** although 
the exceptions to the rule cover many common situations, and the 
rule is likely to be of more importance to trustees administering trusts 
than it is to lawyers drafting trusts. 

Under the new law, trusts are divided into two groups for income 
tax purposes. One group consists of trusts (1) the terms of which re- 
quire all income to be distributed currently and do not provide for 
any amounts to be paid, permanently set aside or used for the charit- 
able purposes defined in the law,*® and (2) which in the taxable year 
do not distribute amounts other than current income.®® The second 
group consists of all other trusts.*! The trusts in the first group are 





‘7 For a discussion of this part of the new law, see Winton, Tax Dangers for 
_— of Trusts for Support of Dependents, Trusts and Estates, 196 (March 
1955). 


48 §§ 665-668 of the new law. 
49§ 642(c) of the new law. 

50 §§ 651-652 of the new law. 
51 §§ 661-663 of the new law. 
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generally referred to as “‘simple trusts’’ and those in the second group 
as “complex trusts.’’®* 

Obviously, a trust in which the trustee has full discretion to accu- 
mulate or distribute income is a complex trust. The answer might be 
different if the trustee were required to distribute current income but 
given discretion to allocate it between members of the family group. 

A beneficiary of a complex trust is, as a general rule, taxed on the 
amount of income for the taxable year required to be distributed 
currently and on other amounts distributed up to the amount of the 
trust’s distributable net income for the year."* In other words, as a 
general rule, under the new law any amounts paid to a beneficiary 
are treated as distributions of current income to the extent that the 
trust has income for the year.®4 

In addition to being taxed on the distributable net income for the 
current year, a beneficiary may be taxed on “accumulation distribu- 





52 It should be noted that a trust which under the terms of its governing in- 
strument is required to distribute all of its income currently is allowed a deduc- 
tion of $300 and all other trusts are allowed a deduction of $100 under § 642(b) 
of the new law. Thus, some complex trusts may get the $300 exemption—for 
rome. if the trust requires all income to be distributed currently and in the 
taxable year the trustee under a discretionary power also distributes principal 
to the beneficiary. 

53 § 662 of the new law. “Distributable net income” is defined in section 643. 
The provisions of the new law on the taxation of the income of trusts need care- 
ful study and analysis. For the purpose of this discussion, however, no attempt 
will be made to point out the way in which the net incomes of the trust and the 
beneficiaries are computed. 

% An exception to the general rule which deserves consideration is found in 
section 663(c) which provides: 

For the sole purpose of determining the amount of distributable net income 
in the application of sections 661 and 662, in the case of a single trust having 
more than one beneficiary, substantially separate and independent shares of 
different beneficiaries in the trust shall be treated as separate trusts. The exist- 
ence of such substantially separate and independent shares and the manner 
of treatment as separate trusts, including the application of subpart D, shall 
be determined in accordance with regulations prescribed by the Secretary or 
his delegate. 

The Senate Committee Report (p. 355) gives this example: 

The effect of this provision is to prevent a beneficiary from being subjected 
to tax on a distribution which represents a corpus distribution as to him but 
which would, except for this provision, be treated as a taxable distribution, 
since the trust income is being accumulated for another beneficiary to whom 
it will ultimately be made available. For example, assume that a trust instru- 
ment provides that the trust income when not distributed to beneficiary A 
will be accumulated for his benefit and will ultimately be payable to his estate, 
or appointees (including persons named as alternate takers in default of 
appointment). The trust instrument also provides that the fiduciary may 
invade corpus from time to time to make payments to B, according to B’s 
needs. In a year in which the trustee accumulated the trust income for A but 
made a discretionary distribution of corpus to B, B would, but for the opera- 
tion of this provision, be deemed taxable on the distribution to the extent of 
the trust’s distributable net income. Under this provision if A is deemed to 
have a substantially separate and independent share in the trust, the trust in- 
come would be taxable to the fiduciary and B would receive the corpus distri- 
bution free of tax. 
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tions’’ determined under the five-year throwback rule. If a complex 
trust in any year distributes amounts which are more than $2,000 in 
excess of its net income for the current year, those amounts are, 
with certain exceptions, treated as an “accumulation distribution” 
and are taxed to the beneficiary to the extent that the trust had un- 
distributed net income in the five preceding taxable years. The opera- 
tion of the rule can be best understood through an example. Assume 
that the trust agreement gives the trustee discretion to accumulate 
income or to distribute it to X. In 1954 the trust had net income of 
$15,000 which it accumulated and on which it paid a federal income 
tax of $4,683. The undistributed net income of the trust at the end 
of 1954 was $15,000 minus $4,683, or $10,317. 

In 1955 the trust had net income of $15,000 and distributed $7,500 
to X. The trust paid a federal income tax of $1,780 on the $7,500 it 
accumulated. The undistributed income for 1955 was $7,500 minus 
$1,780, or $5,720. 

In 1956 the trust had net income of $15,000 and distributed $25,000 
to X. The accumulation distribution amounted to $10,000. Under 
the throwback rule, $5,720 (all of the undistributed net income) is 
treated as having been distributed on the last day of 1955, and $4,289 
($10,000 minus $5,720) is treated as having been distributed on the 
last day of 1954. 

In addition, the trust is deemed to have distributed amounts equal 
to the taxes it paid on this income. Since the portion deemed distrib- 
uted in 1955 is not less than the undistributed net income for 1955, 
the trust is deemed to have distributed on the last day of 1955 an 
amount equal to the tax on the trust for 1955, or $1,780. Since the 
portion deemed distributed in 1954 is less than the undistributed net 
income for 1954, the trust is deemed to have distributed on the last 
day of 1954 a fraction of the tax on the trust for that year—a fraction 
of which $4,280 is the numerator and $10,317 is the denominator. 
This additional amount is $1,942.74. 

As a result of the accumulation distribution of $10,000 the bene- 
ficiary is taxed on $7,500 ($5,720 plus $1,780 tax) as if it had been re- 
ceived in 1955 and $6,222.74 ($4,280 plus $1,942.74 tax) as if it had 
been received in 1954. These amounts are taxed to the beneficiary in 
1956, but the tax in 1956 cannot exceed the aggregate taxes which 
would have been payable if he had received these amounts in 1954 
and 1955. 

The trust is not entitled to any refund or credit because of this 
adjustment,® but the beneficiary is entitled to a credit against his 











5 § 667 of the new law. 
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tax for the part of the taxes paid by the trust which would not have 
been payabie in 1954 and 1955 had the trust in fact made the distri- 
butions to X.5* Since the amount deemed distributed to X in 1955 
is equal to the entire undistributed net income for that year, the 
entire amount of taxes on the trust ($1,780) is allowed as a credit 
against X’s 1956 tax. For 1954 the tax on the undistributed portion 
of distributable net income after application of the throwback rule 
is computed, and the difference between that figure and the actual 
tax paid is the amount of the credit available to X in 1956." 

It is important to note that the throwback rule applies only to 
accumulations in taxable years beginning after December 31, 1953.%* 

The throwback rule will have to be taken into account whenever 
a trust (1) distributes more than its distributable net income for the 
year and (2) in any of the five preceding taxable years has not distrib- 
uted all of its distributable net income. If a trust accumulates in- 
come for several years, then distributes all of its net income for 5 
years and then distributes more than its current distributable net 
income, there will be no problem under the throwback rule. This 
situation is obviously unlikely to occur. 

The statute itself, however, includes several exceptions to the 
throwback rule which will be helpful in many cases. 

First of all, it should be noted that distributions do not come 
within the definition of “accumulation distribution”’ if they amount 
to $2,000 or less.*® If the distributions are in excess of $2,000, the 
entire amount is an accumulation distribution and not just the 
amount over $2,000. This provision will make it desirable in many 
cases to set up a separate trust for each beneficiary in order to take 
advantage of $2,000 per trust. 

The throwback rule does not apply to “amounts paid, credited, 
or required to be distributed to a beneficiary as income accumulated 
before the birth of such beneficiary or before such beneficiary attains 
the age of 21.’’® The regulations are expected to contain rules for 
determining the source from which payments are made in order to 
determine the applicability of this exception. Certainly the excep- 
tion should be helpful in many cases since it is common to accumulate 
income in whole or in part before a beneficiary reaches 21. If the trust 
provides that accumulted income shall be paid to the beneficiary at 
age 21, the exception clearly applies. It is not as clear if the agree- 

56 § 668(b) of the new law. 

57 See S. Rep., p. 363. 

58 § 665(d) of the new law. S. Rep., p. 85. 


59 § 665(b) of the new law. 
6° § 665(b)(1) of the new law. 
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ment provides for accumulated income to be added to principal and 
one-third of the principal to be paid over to the beneficiary at age 
25. In that case no amount is distributed “as income accumulated”’ 
before the beneficiary reached 21. Until the regulations appear, it 
will probably be advisable in the trust instrument to refer specifically 
to distributing accumulated income in order to be sure to get the 
benefit of the exception. 

The throwback rule does not apply to “amounts properly paid 
or credited to a beneficiary to meet the emergency needs of such 
beneficiary.’’® It is believed that the applicability of this exception 
will be determined by the facts surrounding the particular payment 
and not by the language of the will or trust agreement. If this is 
true, this exception need not affect the drafting of provisions for 
distribution of accumulated income or principal. 

The throwback rule does not apply to “amounts properly paid or 
credited to a beneficiary as a final distribution of the trust if such 
final distribution is made more than 9 years after the date of the last 
transfer to such trust.’’®? This exception for distributions of accumu- 
lated income on the termination of the trust will be useful in many 
cases, but again care will have to be taken not to add to a trust within 
9 years before its termination if there is an accumulation problem. 

It should be noted that these exceptions to the throwback rule 
are phrased in the law in terms of excluding the payments from the 
definition of “‘accumulation distribution.’’ Apparently they do not 
affect the “undistributed net income’’ for such prior years. If these 
exempt payments are not charged against undistributed net income, 





a 665(b)(2) of the new law. The Senate Committee report stated (at page 
357): 


4): 

Paragraph (2) of section 665(b) of the House bill provided that in making 
the determination whether there is an accumulation distribution for any 
taxable year there shall not be included amounts properly paid or credited 
for the support, maintenance, or education of the beneficiary. Tae committee 
has changed this provision so that only an amount properly paid or credited 
to a beneficiary to meet the emergency needs of such beneficiary will not be 
included in determining whether there hee been an accumulation distribution. 
The attention of your committee was called to the fact that under the House 
bill this paragraph might exclude ordinary distributions from the application 
of this subpart since many trusts are set up for the pur s of providing for 
the support, maintenance, or education of their beneficiaries. Accordingly, 
your committee has limited the exclusion under this paragraph to only an 
amount which is distributed to a beneficiary clearly to meet his emergency 
needs. Whether or not a distribution falls within this paragraph depends upon 
the facts and circumstances causing such a distribution. A distribution based 
upon an unforeseen or unforeseeaiile combination of circumstances requiring 
immediate help to the beneficiary would qualify. However, the beneficiary 
must be in actual need of the distribution. The fact that a beneficiary has 
other sufficient resources would tend to negate the conclusion that a distribu- 
tion was to meet his emergency needs. 

8 § 665(b)(4) of the new law. 
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then other non-exempt payments may be thrown back to the years 
during which income, which was distributed in an exempt payment, 
was accumulated. 

A final exception to the throwback rule applies only to trusts in 
existence on January 1, 1954. For those trusts the throwback rule 
does not apply to “amounts properly paid or credited to a beneficiary 
upon such beneficiary’s attaining a specified age or ages if— 

(A) the total number of such distributions cannot exceed 4 with 

respect to such beneficiary, 

(B) the period between each such distribution to such beneficiary 

is 4 years or more, and 

(C) as of January 1, 1954, such distributions are required by the 

specific terms of the governing instrument.’’® 


This exception will take care of provisions in existing trusts requiring, 
for example, distribution of a beneficiary’s share to him in three in- 
stallments at 25, 30, and 35. In new trusts the throwback rule will 
have to be considered in connection with provisions for accumulating 
income in whole or in part until a beneficiary reaches any age beyond 
21 and then giving him accumulated income and part of the principal 
at certain ages. In such a case it may be well to make the first pay- 
ment of accumulated income and principal at an age when five years 
will have elapsed since the last accumulation of income. 

In drafting provisions of this kind, attention should also be given 
to section 663(a)(1) of the new law which excludes from the gross 
income of a beneficiary of a complex trust 

Any amount which, under the terms of the governing instrument, 
is properly paid or credited as a gift or bequest of a specific sum 
of money or of specific property and which is paid or credited all 
at once or in not more than 3 installments. For this purpose an 
amount which can be paid or credited only from the income of 
the estate or trust shall not be considered as a gift or bequest 
of a specific sum of money. 


The Senate Committee report gives this example: 


Similarly, a distribution of $25,000 to beneficiary A, upon his 
attaining the age of 25 as provided in the trust instrument, would 
fall within the gift exclusion of this subsection; whereas, a distri- 
bution to A, upon his attaining the age of 25, of the accumulated 
income for the prior year or years of the trust under the terms 
of the trust instrument, would not be subject to the gift exclusion 
whether such amounts were payable only out of accumulated 
income or were payable either out of income or corpus.* 


63 § 665(b)(3) of the new law. 
*S. Rep., p. 354. 
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A payment coming within the terms of this section does not bring 
the throwback rule into operation. 


Girts TO Minors 

A program of gifts during lifetime is often indicated in planning 
estates of size. In the past there has been a problem when the re- 
cipients of the gifts were minors. It has generally been deemed in- 
advisable to make outright gifts to minors, putting title in their 
names. Gifts in trust ran into trouble in qualifying for the annual 
exclusion. 

Under the old® and the new® law the $3,000 annual exclusion does 
not apply to gifts of future interests in property. As applied to a 
trust, the income of which is to be paid to a beneficiary at regular 
intervals until he reaches 30, when he is to receive the principal, 
the present interest is the value of the beneficiary’s right to income 
at the date of the creation of the trust."’ If the trustee must or may 
in his discretion accumulate income, the entire gift is one of a future 
interest.** Efforts to qualify a minor’s interest in such a trust as a 
present interest by giving him or his legal guardian the right to with- 
draw all of the assets of the trust at any time have not been entirely 
successful.® 

Under the old law if $3,000 was placed in trust for a minor, the full 
amount of the gift was rarely eligible for the annual exclusion. In 
many cases it was advisable to give the trustee discretion to accumu- 
late income, and so no present interest was involved and the entire 
amount of the gift either was subject to gift tax or was applied against 
the donor’s lifetime exemption.”° Similar problems existed in guardian- 
ships.” 

% § 1003(b) of the old law. 

6 § 2503(b) of the new law. 

67 Charles v. Hassett, 43 F. Supp. 432 (D.C. Mass. 1942). 

68 Fondren v. Comm., 324 U. S. 18 (1945). For a discussion of the cases on gifts 
of future interests, see PauL, FeperaL Estate anp Girr Taxation § 15.11 
(1946 Supp.). 

6® Compare Gilmore v. Comm., 213 F.2d 520 (6th Cir. 1954) and Keickhefer 
v. Comm., 189 F.2d 118 (7th Cir. 1951) with Stifel v. Comm., 197 F.2d 107 
(2d Cir. 1952) and Rev. Rul. 54-91, 1954-1 Cum. But. 207. 

7 The old law, like the new law, did not disqualify gifts of future interests for 
the specific exemption of $30,000. § 1004(a) of the old law. For an excellent dis- 
cussion of the whole subject of gifts to minors under the old law, see Fleming, 
Gifts for the Benefit of Minors, 49 Micu. L. Rev. 529 (1951). 

™ The House Committee Report stated: 

Gifts to minors are often hindered by the fact that it is not clear how such 

a gift can be made in trust or through a guardian for a minor’s benefit other 

than as a future interest, and for future interests the $3,000 exclusion is not 

available. .. . Where a child’s guardian who has control over gifts to a child 

is personally responsible for the support of a child, since he must provide for 


the current needs of the child, it would appear that a valid gift could only be 
for a child’s future benefit. H. R. Rep. No. 1337, 83d Cong., 2d Sess. 93 (1954). 
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The 1954 Code contains a new provision”? to the effect that a gift 
to a person under 21 shall not be deemed a gift of a future interest 
if both the property and the income from it may be expended by or 
for the benefit of the donee before he reaches 21 and if so much of the 
property and income as is not spent will “pass to’’ the donee when 
he reaches 21 and, if he dies before reaching 21, will be payable to his 
estate or as he may appoint under a general power of appointment.” 

To take advantage of this new provision, a trust must provide that 
principal as well as income may be used for the minor. The principal 
and undistributed income must ‘‘pass to’”’ the minor at 21. Query as 
to whether it is enough to give the minor an unrestricted right of 
withdrawal after he reaches 21 or whether the trust must terminate 
and the assets be distributed. The first alternative would be prefer- 
able in the judgment of most donors, but it is not clear that it will 
satisfy the legal requirements. The fact that the child must gain con- 
trol of the property at 21 limits the usefulness of this section to 
relatively small gifts. Even though parents could legally put $6,000 
a year in such a trust free of gift tax, in most cases it will not be ad- 
visable to build up a very iarge fund to be turned over to the child 
at 21. One exception may be in cases where the trustee invests in 
policies of insurance on the life of the minor. There seems to be less 
reluctance to turn over insurance policies to a 21-year-old than other 
types of property. 

Careful consideration must be given to drafting the provisions for 
disposition of the fund if the child dies before 21. If the agreement 
provides for the fund to be paid to the child’s estate, probate pro- 
ceedings would have to be initiated. It seems doubtful that a pro- 
vision giving the child a general power to appoint by will with a gift 
over in default of appointment will satisfy the statute in view of the 
incapacity of most Wisconsin residents under 21 to make a will.” 

The grantor of a trust of this kind should not be a trustee for 
estate tax reasons.”> The trustee must have power to distribute 
principal to the beneficiary, and this might be held to be a power 
of termination, making the assets of the trust taxable in the grantor’s 
estate under section 2038 if he should die while the trust is in exist- 


ence.”® 
Under the old law there was a further problem as to present and 


7 § 2503(c) of the new law. 

73 “General power of appointment” as defined in section 2514(c) of the new law. 

™ Wis. Start. § 238.01 (1953). 

™ The powers required to be given the trustee by section 2503(c) would not 
make the income taxable to the grantor under section 674(b). 

7 See Lober v. United States, 346 U. S. 335 (1953) decided under section 811(d) 
of the 1939 Code. 
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future interests in gifts in trust. If the trust provided for the income 
to be distributed to the beneficiary at regular intervals until he 
reached 30, when the trust was to terminate and the assets were to 
be delivered to him, he received a gift of a present interest to the ex- 
tent of the present value of his right to the income for the term of the 
trust. If, however, the trustee had discretion to use principal for 
the beneficiary, it has been held that the beneficiary’s present interest 
in the income was, under such circumstances, incapable of deter- 
mination.’” The new law changes this by providing: 


Where there has been a transfer to any person of a present in- 
terest in property, the possibility that such interest may be di- 
minished by the exercise of a power shall be disregarded in apply- 
ing this subsection, if no part of such interest will at any time 
pass to any other person.”® 


The relief given by this clause will be important in many trusts, not 
just in trusts for minors. Care must be taken, however, to limit the 
trustee’s power to distribute principal to distributions to the income 
beneficiary.7® 

MaritaL DEDUCTION 


The 1954 Code made two changes affecting the marital deduction. 
Each change qualifies for the marital deduction an arrangement which 
did not qualify under the old law. 

Under the old law a gift to a spouse of a legal life estate with a 
general power of appointment did not qualify for the marital de- 
duction, but a trust giving the wife the income for life with a general 
power of appointment over the principal did qualify.*° The new law 
changes this,*! and puts the two on the same basis as far as the marital 
deduction is concerned. Use of a legal life estate is not advisable, even 
though it can now be qualified for the marital deduction, unless 
great care is exercised in giving the life tenant adequate powers to 
manage and dispose of the property. In most cases it will probably 





77 Rev. Rul. 54-92, 1954-1 Cum. Bux. 207, based on Evans v. Comm., 198 
F.2d 435 (3d Cir. 1952). 

78 § 2503(b) of the new law. 

77 The Senate Committee Report (pp. 478-9) states: 

Thus, assume that under the terms of a trust the income is payable to A 
for life, with the remainder payable to B upon A’s death, and that the trustee 
has uncontrolled power to pay over the trust principal to A in whole or in 
part at any time. Although in such case A’s present right to receive income 
may be terminated, no other person has the right to such income interest. 
Accordingly, under this subsection as modified, the present right in A will 
not be treated as a gift of a future interest. This rule will not apply, however, 
if the trustee could pay over any part of the corpus during A’s life to persons 
other than A. 

89 § 812(e)(1)(F) of the old law. See Reg. 105, § 81.47b(d)(ii) (1949). 
81 § 2056(b)(5) of the new law. 
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continue to be advisable in utilizing the marital deduction either to 
make an outright gift of the property to the surviving spouse or 
else to set up a trust giving the spouse the income for life and a 
general power of appointment. 

The new law makes a second change in the marital deduction. 
Under the old law, for a trust to qualify for the marital deduction, 
the surviving spouse had to be entitled to all of the income from the 
trust and had to be given a general power of appointment over the 
entire corpus.® The regulations stated that if the surviving spouse 
was entitled to only a portion of the trust income or had power to 
appoint only a portion of the corpus, the trust would not qualify.** 
This made it necessary in every case to set up a separate trust for the 
widow in order to qualify for the marital deduction. 

The new law qualifies for the marital deduction a trust or a life 
estate if the “surviving spouse is entitled for life to all the income 
from the entire interest, or all the income from a specific portion 
thereof . . . with power in the surviving spouse to appoint the entire 
interest, or such specific portion. . . . ’’** Thus, if the widow is entitled 
to one-third of the income from a residuary trust and is given a general 
power to appoint one-third of the assets, the value of that one-third 
may now qualify for the marital deduction. 

As a practical matter, bearing in mind the differences that have 
developed in drafting marital trusts and other trusts, particularly 
with reference to the powers of the trustees, it will probably be 
advisable to continue to set up a separate trust for the marital de- 
duction. If it is decided, however, in a given case to try to qualify 
a portion of a trust for the marital deduction, query as to whether 
the power of appointment and the right to income must apply to 
exactly the same portion. Could the widow be given all the income, 
but a power of appointment only as to one-half of the principal? 
Until the regulations clarify this point, it will be advisable to give 
the widow a power of appointment over the exact portion from which 
she is entitled to the income. 


LirE INSURANCE 


The new law makes several important changes affecting estate 
planning decisions on life insurance.*® 





8 § 812(e)(1)(F) of the old law. 

83U. S. Treas. Reg. 105, § 81.47a(c) (1949). 

% § 2056(b)(5) of the new law. 

% See Nathan and Pennish, Life Insurance and Annutties under the Internal 
Revenue Code of 1964, 8 JouURNAL OF THE AMERICAN SocieTy oF CHARTERED 
Lire UNDERWRITERS 299 (1954) (hereafter cited as C.L.U. Journat). 











POP OTIS TET ETE 











: 












July] IMPACT OF REVENUE CODE ON ESTATES 


Estate Tax 


Under the old law the gross estate included the proceeds of insur- 
ance on the life of the insured if: 
(1) the policy was payable to his estate; or 
(2) the insured paid premiums directly or indirectly; or 
(3) the insured at his death possessed any incidents of ownership 
exercisable either alone or in conjunction with any other per- 
son.*® 


The new law*’ eliminates the premium payment test. The fact 
that the insured paid premiums will not make the insurance taxable 
in his estate if it is not payable to his estate and if at his death he 
had no incidents of ownership in the policy. 

Under the new law a reversionary interest (whether arising by 
the express terms of the policy or by operation of law) will be treated 
as an incident of ownership if its value exceeds 5% of the value of 
the policy immediately before the death of the insured. 

In purchasing new insurance it should not be difficult to arrange 
for the ownership of the policy and the designation of the beneficiary 
to be such that the proceeds will not be subject to federal estate 
tax in the estate of the insured. The chief problem in such a case 
is whether it is advisable, in view of the insured’s general financial 
situation, for him to give up the valuable rights accompanying owner- 
ship of the policy, such as the right to use it for collateral or to sur- 
render it for cash. There is a second question as to whether the pro- 
ceeds will be needed for taxes and expenses in the insured’s estate. 
These problems should not be overlooked in the pursuit of tax savings. 

If someone else owns the policy but the insured pays premiums, 
there is, of course, a gift when each premium is paid.® It is not 
entirely clear whether the value of the gift is the amount of the pre- 
mium paid or the increase in the value of the policy resulting from 
the payment. If premiums are paid by the insured during the three 
years immediately preceding his death, the payments may be treated 
as transfers in contemplation of death and it is also possible that 
part of the insurance may be taxable in his estate.* 

The chief problem under the new law at the present time is what 
to do about insurance now in force in which the insured has incidents 
of ownership. Should the insured assign the policy to someone else 





% § 811(g) of the old law. 

87 § 2042 of the new law. 

88 U. S. Treas. Reg. 108, § 86.2(a)(8) (1953); 8. R. Baer, 2 TCM 285 (1943). 

8° § 2035 of the new law. See Lawthers, Some Murky Blessings of the New Tax 
Code, 8 C.L.U. JourRNAL 329 (1954). 
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and divest himself of all incidents of ownership? Here again the 
first question is whether he can afford to do this, in view of his own 
financial situation and the cash requirements of his estate. 

The second question is what he can hope to accomplish by a trans- 
fer of the policy. There will, of course, be a taxable gift when the 
policy is assigned. There should be no difficulty in qualifying such 
a transfer as a gift of a present interest qualifying for the annual 
exclusion.*® If the insured assigns the policy and then dies within 
three years, the transfer will probably be held to be in contemplation 
of death.* 

One hazard in transferring existing policies is that inadvertently 
a reversionary interest worth more than 5% of the value of the 
policy immediately prior to the death of the insured will remain in 
the insured and thus make the entire proceeds taxable in his estate. 
The form of assignment and the terms of the policy should both be 
examined with the utmost care to be sure that the insured retains no 
reversionary interest in the policy or the insurance proceeds. 

There has been some speculation as to the construction which 
will be placed on the term “reversionary interest.’’ The statute says 
that it “includes a possibility that the policy, or the proceeds of the 
policy, may return to the decedent or his estate, or may be subject 
to a power of disposition by him.’’ For example, if the insured gives 
a policy of insurance on his life to his wife and divests himself of all 
rights in the policy, and she makes a will leaving all her property 
(including the policy) to her husband, does he have a reversionary 
interest? Even if the answer were yes, the value of the husband’s 
interest cannot be worth as much as 5% of the value of the policy, 
in view of her rights such as to surrender the policy for its cash value 
or make a new will. 

Most lawyers have been hesitant to advise transfers of existing 
policies until the new law is better understood. If it is decided that 
a gift of a policy should be made, care should be taken to provide 
for the ownership of the policy if the transferee should predecease 
the insured. 

Income Tax 


Under the old law there was a great income tax advantage for the 
beneficiary who on the death of the insured received the proceeds in 


9S. R. Baer, supra n. 88. The regulations under the old law dealing with the 
meaning of the term “future interests” provided: 

The term has no reference to such contractual rights as exist . . . in a policy 
of life insurance, the obligations of which are to be discharged by payment 
in the future. Reg. 108, § 86.11 (1943). 

" § 2035 of the new law. 




















cee 
REET ge RR 


4 
i 


bee 








July] IMPACT OF REVENUE CODE ON ESTATES 551 


installments either for life or over a period of years. The interest part 
of such installments was free of federal income tax.*” 

The new law eliminates this advantage by taxing the interest part 
of such installments except in the case of a surviving spouse. A sur- 
viving spouse, under the new law,* is permitted to exclude from gross 
income each year, up to $1,000 of the interest included in such in- 
stallment payments.** This $1,000 exclusion will cover rather sub- 
stantial installment payments. For example, one company cites 
these figures. A $100,000 policy is made payable to a widow over a 
20 year period with a guarantee of $504 per month. Under the new 
law $5,000 (1/20 of $100,000) is treated as a payment of proceeds 
each year. The guaranteed annual payment of $6,048 less the $5,000 
leaves $1,048 which is treated as interest. The widow may exclude 
$1,000 of this, so that she includes only $48 in her gross income as 
interest. 

The new law applies only to insurance on the lives of persons dying 
after August 16, 1954.% 

The new law makes a change in the law on the taxation of insurance 
received by a transferee for value which will be helpful to estate 
planners. Under the old law if anyone other than the insured bought 
an existing policy, the proceeds when received were taxable as ordi- 
nary income to the extent that they exceeded the purchase price 
plus premiums paid by the purchaser.** The new law excludes from 


%2U. S. Treas. Reg. 118, § 39.22(b)(1)-1 (1953). 

% § 101(d) of the new law. 

% Under the new law the amount of each payment to be treated as interest is 
figured by computing the amount in each payment to be treated as a distribution 
of the proceeds of the policy and subtracting this from the total amount paid. 
The amount to be excluded is computed by prorating the amounts held by the 
insurer for the beneficiary over the period with respect to which payments are 
to pod made. The Senate Committee Report (p. 181) describes the computation 
as follows: 

In the ordinary case, one of the options in such contracts is an option to 
take a specific amount in a lump sum. This lump sum amount will be, in such 
cases, the “amount held by an insurer” and need only be prorated over the 
period payments are to be made by the insurer. For example, if at the in- 
sured’s death, $1,000 would have been payable in a single installment, but 
10 equal annual payments are made in lieu thereof, the portion of the install- 
ment to be excluded from gross income is $100 ($1,000 divided by 10). Any 
amount actually received as an installment in excess of $100 is to be included 
in gross income, except to the extent that the annual interest exclusion of 
a qualified beneficiary may apply. If payments for life were provided for in 
the above supposition instead of 10 equal payments, the $1,000 lump sum 
would be divided by the present life expectancy in years of the beneficiary 
concerned. Assuming the ee at to have an expectancy of 20 years and 
the lump-sum payment to be $1,000, $50 of each installment payment would 
be excluded from gross income and the balance included in gross income 
($1,000 divided by 20), again subject to the applicable annual interest exclu- 
sion. 

%§ 101(f) of the new law. 

% § 22(b)(2)(A) of the old law; U. S. Treas. Reg. 118, § 39.22(b)(2)-3 (1953). 
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this transferee-for-value rule not only transfers to the insured but 
also transfers to ‘‘a partner of the insured, to a partnership in. which 
the insured is a partner, or to a corporation in which the insured is a 
shareholder or officer.’’*’ This broader provision should be helpful 
in planning some business insurance arrangements, but it should be 
noted that transfers between stockholders do not get the benefit of the 
new provision. 

Mention should be made of several changes relating to payments 
of insurance proceeds during the lifetime of the insured. 

The new law establishes a new method for taxing annuities. Under 
the old law the taxpayer included in his gross income each year 3% 
of the cost of the annuity until the amount of payments received 
under the annuity which he had excluded from gross income equalled 
his cost. Thereafter the payments were included in his gross income 
in their entirety.** The new law provides: 

Gross income does not include that part of any amount received 

as an annuity under an annuity, endowment, or life insurance 

contract which bears the same ratio to such amount as the in- 
vestment in the contract (as of the annuity starting date) bears 
to the expected return under the contract (as of such date). This 
subsection shall not apply to any amount to which subsection 
(d)(1) (relating to certain employee annuities) applies.*® 


Section 72(c) defines “investment in the contract’’ and ‘expected 
return.’’ In the case of contracts on which payments to the bene- 
ficiary start after January 1, 1954, the investment in the contract will 
generally be the premiums paid,!*° and the expected return will be 
computed on the basis of the life expectancy of the beneficiary in 
the case of a true annuity or on the amounts receivable under the 
contract in the case of installment payments.’ Once the amount 
to be excluded from gross income is determined, it remains fixed 
throughout the life of the contract even though the beneficiary dies 
before or after his life expectancy.’ 

The new rule applies to annuities on which payments to the bene- 
ficiary began before January 1, 1954, but the investment in the 
contract and the expected return are computed as of that date.1% 

The new law makes several changes regarding maturing endowment 





*7§ 101(a)(2)(B) of the new law. See Lawthers, Business Buy-Out Agreements 
with Life Insurance Under the New Code, 9 C.L.U. JourNAu 73 (1954). 

%8 § 22(b)(2) of the old law. 

%° § 72(b) of the new law. 

100 See § 72(c)(1) of the new law. 
101 § 72(c)(3) of the new law. 
128, Rep., p. 171. 
10 § 72(b) and (c) of the new law. 
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policies and other similar insurance contracts. Under the old law 
when an endowment policy matured, the proceeds in excess of cost 
were taxed to the insured in the year of maturity, and an option 
settlement had to be elected before maturity in order to prevent the 
entire proceeds being taxed in one year on the theory of constructive 
receipt.!* Under the new law the beneficiary has 60 days after matur- 
ity to make the election.’ If the proceeds are received in a lump 
sum, the tax is limited to the amount of taxes which would have been 
payable if the proceeds had been received ratably in the current 
taxable year and the two preceding years.! 

Under the old law the method of taxing installment payments de- 
pended on whether the installments were for a period certain or during 
one or more lives.!*’ Under the new law both types are taxed under 
the annuity rule in the same way.! 


CONCLUSION 


One final word of warning may be in order. Already there is talk 
of changes in the new law. In considering action to be taken by a 
client, it will be well to bear in mind that all of the changes made by 
the 1954 Act may not become a permanent part of our tax law. 

14 TT. 3963, 1949-2 Cum. Bu.u. 36; U. S. Treas. Reg. 118, § 39.42-2 (1953). 

1% § 72(h) of the new law. 


106 § 72(e)(3) of the new law. 
107 § 22(b)(2) of the old law; U. S. Treas. Reg. 118, §§ 39.22(b)(2)-1 and 2 


108 § 72(a) of the new law. 














Some Aspects of Appellate Practice Before 
the Wisconsin Supreme Court 


GEORGE R. CurRIE* 


Upon taking an appeal, a lawyer should always do two things 
before he starts writing a word of the brief. First, he should thor- 
oughly familiarize himself with the record, including again reading 
over the transcript of testimony (if testimony has been taken in the 
matter). Secondly, he should read over the rules of the Supreme 
Court setting forth the requirements as to what the briefs must 
contain and as to the specified time limits for serving and filing of 
the briefs. These rules can be found in sections 251.251 to 251.66 
of the Wisconsin Statutes. 

The rules require that following the introductory paragraph set- 
ting forth the judgment or order appealed from, the date of the 
same, the date of the commencement of the action, and the name 
of the trial judge, there must be set forth on the following page of 
the brief the question, or questions, involved on the appeal. Before 
a lawyer can set forth such question, or questions, he must determine 
for himself what errors on the part of the trial court were committed 
as to which review should be sought in the appellate court. This 
latter calls for the exercising of that quality to which the late John 
W. Davis, one of the greatest American advocates before the United 
States Supreme Court, was fond of referring as the “courage of 


exclusion.”’ 
DETERMINING THE ASSIGNED ERRORS 


In the March, 1955, issue of the American Bar Association Journal 
appeared an article on Benjamin Robbins Curtis, one of the foremost 
American lawyers, who won lasting renown for his dissent in the 
Dred Scott case while a member of the United States Supreme Court. 
The article states that one of Curtis’ contemporaries pointed out that 
Curtis had both “the capacity to see the points on which a case must 
turn, and . . . the courage to pass over the immaterial facts, and 
points on which other men often lay stress to the injury of their 
arguments, and to the annoyance of the courts.’”! 

*LL.B. 1925, University of Wisconsin; Editor-in-Chief, Wisconsin Law Review, 


1924-25; Attorney, Sheboygan, Wisconsin, 1925-51; Justice of the Supreme Court 


of Wisconsin since September, 1951. 
1 Leach, Benjamin Robbins Curtis: A Model for a Successful Legal Career, 41 


A.B.A.J. 225, 226 (1955). 
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Some briefs have been presented to the court of which the author 
is a member containing as many as twelve or fifteen assignments of 
error. Apparently the lawyer drafting the brief was proceeding upon 
the theory that even if the majority of the points raised would not 
impress the court there was a good possibility that one might, and 
one prejudicial error is all that is necessary to secure a reversal. 
Proceeding on such a hypothesis is likely to prove dangerous in the 
extreme to appellant’s chance of success. 

In the first place, such method places the counsel employing it in 
a bad light in the eyes of the members of the court. The impression 
likely to be created is that such lawyer has not enough confidence 
in his own ability to sift out the crucial from the unimportant issues 
of the case, and, therefore, has shifted the burden of so doing from 
himself to the court. 

Secondly, such a brief does not by its very nature lend itself as 
readily to careful study by all members of the court as does a brief 
which is confined to a few issues. The result is likely to be that the 
judges, other than the judge to whom the case has been assigned, 
will be forced largely to depend upon the latter’s report of the case 
in determining at conference how to dispose of the case. 

Lastly, after a judge has considered point after point raised and 
found no merit to any, there is likely to be a tendency on his part to 
view with suspicion the remaining points yet to be considered. 

Suppose, however, that counsel sincerely believes that the trial 
court actually committed twelve separate and distinct prejudicial 
errors. How many shall he include in the questions to be stated in 
the brief? The answer is not over four or five at the most. To state 
all twelve would be an imposition on the court’s time and patience 
and entirely superfluous. However, there would be nothing amiss 
in appellant’s counsel including, as part of the conclusion of his 
brief, a paragraph briefly mentioning the type of other errors alleged 
to have been committed by the trial court together with a statement 
that counsel had such confidence in the points already discussed in 
the brief that it was deemed inadvisable to burden the court with 
consideration of such other errors. 


PHRASING THE QUESTIONS 


There seems to be a wide misconception among attorneys practicing 
before our court as to how the questions involved on the appeal 
should be phrased in the brief. Some examples of questions poorly 
stated, and others of questions properly framed might be helpful. 
One brief phrased the single question involved on the appeal in 






















































556 WISCONSIN LAW REVIEW [Vol. 1955 


the following words: “‘Would the evidence adduced on the trial sup- 
port a judgment for plaintiff?’ The case involved a pedestrian who 
was struck and injured by an automobile while crossing a city street 
at a point other than at a crosswalk, and the trial court at the con- 
clusion of the trial had directed a verdict in favor of the defendant 
on the ground that the plaintiff’s negligence was at least as great as 
that of the defendant. The question as phrased by appellant’s at- 
torney told the members of our court absolutely nothing and it was 
necessary for defendant’s counsel in the respondent’s brief to re- 
phrase the question correctly as follows: “Does the evidence as a 
matter of law establish neglect on the part of the plaintiff greater 
than or at least equal to any possible negligence that could be found 
against the defendant?”’ 

Turning to a second example of an incorrectly worded question 
we find this: ‘“Was it error to allow privileged communications ad- 
mitted in evidence over the objection of defendants?’’ This question 
assumes the answer because of course it is error to permit privileged 
communications over proper objection. The question does not even 
suggest whether the witness being examined was a physician or a 
lawyer or on what ground appellant claimed the communication was 
privileged. The question should have been phrased somewhat as 
follows: ‘‘Were communications made by plaintiff to a physician, 
who was examining plaintiff for the purposes of giving testimony as 
to his mental competency (no physician-patient relationship baving 
theretofore existed between them) privileged?” 

In a third example of a poorly phrased question the question 
read: ‘‘Whether this matter stands res adjudicata.’’ The facts of the 
case were that the executor of the estate, who was the husband of 
the deceased woman, brought action against the payee of a note to 
recover damages alleged to have been sustained as the result of the 
wife having been forced to pay such note after a circuit court judgment 
for the amount due thereon had been obtained against her by the 
payee of the note, the complaint in the second action alleging that 
the note had been obtained by fraud and had been materially altered. 
The question should have been phrased as follows: ‘Is a judgment 
obtained in a prior action in behalf of the payee of the note against 
the maker for the amount due on such note res adjudicata in a sub- 
sequent action in which it is sought to establish that the note was 
procured by fraud of the payee and materially altered by such payee?”’ 

Examples of properly and skillfully worded questions are to be 
found in an appellant’s brief on a recent appeal to our court as 
follows: ‘‘Where it appears that the deceased executed his last will 
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in triplicate and the original and one copy is produced, but the third 
copy cannot be found, is there a presumption that the testator de- 
stroyed that copy and that such destruction was with the intent to 
revoke his will and die intestate?’ and “If such presumption is 
applied, what amount of evidence is necessary to overcome such 
presumption?”’ These two questions told the court exactly what the 
issues on the appeal were, making it unnecessary to resort to re- 
spondent’s brief in order to find out what the true controversy was 
about. 

The statement of the questions involved is the very heart of the 
brief. It is the first part of the brief that members of the court usually 
turn to. Furthermore, the questions involved are the foundation upon 
which the remainder of the brief must be built, and should be con- 
stantly kept in mind in writing the statement of facts and argument 
portions of the brief. In fact, it is difficult to imagine how an effective 
brief could be built around improperly stated questions. 


PREPARING THE STATEMENT OF FActs 


After stating the questions, the next step in writing the brief is the 
preparation of the statement of facts. Usually the best way of stat- 
ing the facts is in their chronological order. It is usually a mistake to 
first state the testimony of witness A, then of witness B, and then of 
witness C. Stating facts in chronological order will require jumping 
back and forth from the testimony of one witness to that of another. 
The court rule requires that page references to the appendix be given 
in substantiation of each fact stated. A lawyer will probably find 
that it requires rewriting the statement of facts several times in order 
to secure a satisfactory result, but such labor will pay rich dividends. 
In making such a revision, eliminate those facts that are entirely 
immaterial to the questions raised on appeal. Some facts will have 
been of the utmost importance in the trial below before the jury, but 
will be entirely immaterial on the appeal. Be sure to state all the 
material facts, including those unfavorable to your side of the case 
as well as favorable. 


BUILDING THE ARGUMENT 


It is now time to turn to the argument portion of the brief, and 
this should be what its name implies: an argument. Reasons should 
be stated why one believes that the trial court committed error and 
why such error was prejudicial to the client. Such reasons should be 
supported by citation of authorities. Only those authorities which 
are either directly in point, or the reasoning of which by analogy 
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requires the same result in the instant case, should be cited. Two or 
three, or even one good case directly in point are worth a dozen 
partly in point. As to the two or three authorities that are cited as 
controlling, it is advisable to take the time to set forth a brief state- 
ment of the essential facts and the reasoning by which the court 
arrived at the result it did. Such reasoning is often best set forth by 
quoting extracts from the opinion. 

If the questions raised on the appeal are governed by well-estab- 
lished principles of Wisconsin law, it is well to state so at the outset 
of the argument, giving brief references to the Wisconsin cases lay- 
ing down such well-established rule. Then one should proceed to 
analyze the facts in the case and demonstrate that they are such as 
to bring the case squarely within such well-established rule. 

On the other hand, if the question involved is one of first impression 
in this state, this fact should be brought to the attention of the court 
to explain why it has been necessary to resort to the citation of 
authorities from other jurisdictions on the subject. If it is found that 
there is a division of authority, the lawyer should give sound reasons 
why Wisconsin should adopt the rule of one line of cases and dis- 
regard the other. 


Future Effect of Judicial Decisions 


Too many attorneys in drafting briefs and presenting oral argu- 
ment on appeal seem to overlook entirely the fact that an appellate 
court, when it renders its decision and writes the opinion in the case, 
is likely to be deeply concerned with the possible future effect of 
such decision as a precedent. Appellate judges fail to perform properly 
the judicial function of their office if they do not do so. Often when 
an appellate court is required to distinguish or overrule one of its 
prior decisions, it is due to the fact that the court was too engrossed, 
when deciding such prior case, with the immediate objective of arriv- 
ing at what it deemed to be a just result in that particular case to 
consider its possible future effect as a precedent. Because of this 
often overlooked phase of appellate judicial process, lawyers should 
familiarize themselves with the underlying philosophy of the par- 
ticular branch of law applicable to the case at hand. Intelligent use 
should be made of authorities in point in an endeavor to persuade the 
court that the particular result contended for in the case at bar is in 
accord with that trend of the law deemed socially desirable. In a 
search for quotable authorities dealing with the underlying philosophy 
of the particular field of law applicable to the case being appealed, 
it will frequently prove profitable to resort to textbooks and articles 
in law reviews. 
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P Adherence to Desirable Rules of Law 


' Sometimes a lawyer is placed in the difficult position of having to 
| urge an appellate court to decide a case in a way that will produce a 
result which does not accord with accepted principles of natural 
justice. In other words, opposing counsel seems to have the equities 
on his side. If precedents can be found in the authorities to sub- 
stantiate the lawyer’s position, it will materially strengthen his 
client’s chance of prevailing if it can be pointed out that such favor- 
able precedents are based upon a sound rule of law which should be 
adhered to by the court. A serious attempt should be made to persuade 
the court that such desirable rule of law would be undermined if the 
instant case were decided contrary thereto in an attempt to attain a 
just result upon the special facts of the instant case. 

The recent decision of our court in Estate of Gray? is an excellent 

illustration of such type of case. In that case it was readily apparent 
that testator had devised more of his estate to his estranged wife than 
é he had probably intended. An ambiguity could be spelled out of 
apparently conflicting provisions in the will. However, the particular 
wording of the devise to the wife was clear cut and not ambiguous. 
The testimony offered on the part of the scrivener did not tend to 
explain the language of such bequest but rather to contradict and 
vary the same. The majority of the court concluded that it would 
establish a dangerous precedent not to adhere to the well-established 
rule that explicit language of a will cannot be reformed so as to correct 
a mistake, especially where the parol testimony offered on the part 
of the scrivener would vary and contradict rather than explain such 
i wording of the will. 
, If a lawyer in presenting his argument in his brief has a choice of 
relying on a well-recognized and accepted rule of law, as contrasted 
with a rather novel theory of law that probably would not occur to 
the average practitioner, it would be a serious mistake to soft pedal 
the former and emphasize the latter. A good appellate lawyer will 
always endeavor to simplify the problem before the court rather than 
make it seem intricate and involved. There is peril in becoming 
entranced with one’s own cleverness and endeavoring to persuade a 
court to decide the appeal on some newly advanced theory of law 
with which the court is not familiar. Such method should only be 
i resorted to when there is no simpler alternative available. 
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The Weak Obiter Dictum Argument 


Some lawyers think that they have scored a knockout by pointing 
out that a quoted extract from a former decision of the court set 


* 265 Wis. 217, 61 N.W.2d 467 (1953). 
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forth in the opposing brief is obiter dictum. The author must con- 
fess that such an assertion, assuming it to be true, seems rather a 
non sequitur, causing one to ask himself “So what?” If the same 
judge who had authored the dictum had written a law review article 
containing the identical statement, it probably would be recognized 
and accepted as persuasive authority. Why should it not command 
the same weight when stated as dictum? If it is to be attacked, it 
should be on the basis that it is poor law or poor logic and not because 
it is dictum. In other words, the court must be given persuasive 
reasons why such quoted extract is unsound and should be repudiated 
before it will be much interested in whether or not the quoted state- 
ment was dictum. Then, if so persuaded, the fact that it was dictum 
will provide the convenient means of escape from the rule of stare 
decisis. 

If a decision of the Wisconsin court stands in the way, counsel 
should be sure to refer to, and thoroughly study, the printed briefs 
upon which such prior case was decided. These are to be found in 
bound form in a number of the law libraries of the state, including 
the Wisconsin State Library. Such research may develop that 
the point on which it is sought to rely in the instant appeal was never 
even raised in the briefs of the former case, or it may be discovered 
that there are factual differences or changes in statute wording upon 
which the decision in the former case may be distinguished. On the 
other hand, if one is relying on the former opinion and opposing 
counsel is attempting to distinguish the case, the printed briefs may 
disclose that the point upon which one’s opponent relies was raised 
on the former appeal, perhaps in a brief filed in support of a motion 
for rehearing which motion was denied without opinion. 


Responsibilities of Respondent’s Argument 


A lawyer representing the respondent on the appeal should not 
make the mistake of letting his brief be merely a reply to the argu- 
ments advanced by the appellant. He should remember that the 
court, if it does decide in favor of his client, must write an opinion 
setting forth the reasons for affirming the trial court. Therefore, the 
argument portion of respondent’s brief should give reasons and 
authorities why the result below should be affirmed. It is good practice 
for the attorney for the respondent to draft the argument portion of 
his brief before he ever sees appellant’s brief, and then make such 
revisions as necessary to answer the arguments advanced in appel- 
lant’s brief. 

If the appellant’s brief has misstated the questions, counsel for 
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respondent has the right and the duty to restate such questions so 
they accurately present the issues. Furthermore, if appellant’s state- 
ment of facts has omitted essential material facts or has slanted such 
facts in an unfair manner, the respondent’s brief should restate the 
facts. However, if appellant’s brief states the facts fairly and ade- 
quately, there is no necessity of restating the facts in respondent’s 
brief, and it is a mistake to do so. 


Synopsis of Argument 


The last portion of the brief to be written, and it always should be 
the last, is the synopsis of the argument to be printed in the very 
front of the brief. This should not be a mere repetition of the headings 
and subheadings of the argument portion of the brief but should be a 
concise synopsis of the argument. It is to this synopsis which mem- 
bers of the court first turn when they wish to find what the brief 
has to say on some particular issue. Next to the questions involved, 
this synopsis will be resorted to by the members of the court more 
frequently than any other portion of the brief. 


Mistakes 


Mistakes in briefs are annoying to the court and are a reflection 
upon the competency of counsel submitting them. One way to avoid 
embarrassing errors is to check every citation, quotation, and page 
reference to the appendix or record in the first set of proofs received 
from the printer. In checking such printer’s proofs a good rule to 
follow is never to check against copies but always against original 
source material. If, in spite of such correction of printer’s proof 
sheets, an error does creep into the printed brief, the same should be 
corrected on all copies of the brief in ink or colored crayon prior to 
oral argument. 

Making the Oral Argument 


Turning now to the matter of oral argument, the first question 
which arises in connection therewith is whether it serves any useful 
purpose. As to this, it is the author’s opinion, gained from his limited 
experience on the bench, that oral argument is not only of great value 
to the members of the court, but is also an effective weapon which 
appellate lawyers should never fail to use. 

Frederick B. Wiener, in his book Effective Appellate Advocacy, 
illustrates the point of the importance of oral argument by relating 
the following incident: Charles Evans Hughes, at the turn of the 
century, left his busy practice in New York City to become a pro- 
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fessor of law at Cornell University. At that time the dean of the law 
school was Francis M. Finch, who had served 15 years on the New 
York Court of Appeals. Finch told Hughes that he had made it a 
practice, during those 15 years, at the close of the argument to make 
a notation as to how he thought the case should be decided, and then 
had kept a record of how the cases had ultimately been decided by 
the court. Such comparison disclosed that Finch had been right 97 
per cent of the time. If the author of this article had kept a similar 
record, he is certain that his batting average would not have been 
as high as Finch’s 97 per cent, but nevertheless doubts that it would 
have been less than 80 per cent. 


What Judges Remember from Oral Argument 

Some appellate courts hold their conference immediately follow- 
ing the conclusion of argument, and under such practice oral argu- 
ment would be likely to be even more controlling of the result than 
under the system pursued by the Wisconsin court of holding the 
conference approximately ten days after arguments have been had. 

Attorneys may wonder what things the members of our court 
retain from the argument as to eaeh particular case after listen- 
ing to a solid week of argument of 25 to 30 cases. The answer, based 
upon the writer’s own experience, is that upon picking up a brief 
to study the same following such week of argument a surprisirgly 
clear and rather detailed statement of the facts is immediately called 
to mind. There usually are also recalled the principal issues raised on 
the appeal together with the point or points of law which at the 
conclusion of the argument the writer deemed controlling on the 
issues presented. On the other hand, it is almost certain that not a 
single case cited in the argument either by name or by volume and 
page will have been remembered. 

The moral to be gathered from this would seem to be that the 
three objectives of oral argument are: (1) state the facts thoroughly 
and accurately, (2) state the questions raised on the appeal, and (3) 
point out the controlling principles of law that apply. If counsel for 
the appellant has made a proper argument, the court should already 
possess the fact situation together with knowledge of the issues 
raised so that respondent’s counsel can devote his argument to a 
discussion of the principles of law which he considers require the 
court to affirm the result below. 


Importance of the Oral Statement of Issues 


The first facts to be brought to the attention of the court by counsel 
for appellant in his argument are the names of the parties, the name 
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of the court from which the appeal was taken, and the nature of the 
order or judgment appealed from. These preliminaries should then 
be followed by a statement of the issues presented on the appeal before 
launching into a statement of the facts. Sometimes, such as in auto- 
mobile cases involving long special verdicts, counsel may prefer to 
state the issues in detail after concluding the statement of facts, but 
it is a mistake before proceeding to state the facts not to apprise the 
court at least in a general way of enough of the issues involved so that 
the members of the court can evaluate the facts as they are be- 
ing related with reference to such issues. It is particularly annoy- 
ing to a judge to have to listen to a long detailed statement of facts 
in complete ignorance of their significance until counsel, at his conven- 
ience, is ready to let the court in on the secret of what issues are being 
raised on the appeal. Judges usually are not content to so wait and 
thus they either interrupt counsel’s statement of facts by questions 
inquiring as to the issues, or divert their attention from the argument 
long enough to page through the briefs to ascertain such information 
for themselves. 
Statement of All Material Facts 


In stating the facts of the case to the court, counsel should omit 
facts which are not material to the issues being raised. If immaterial 
details are mixed with the material facts, valuable time is wasted and 
the danger always exists that the attention of the court may be 
diverted from the essential to the nonessential. All material facts 
should be stated and not merely those which are favorable to counsel’s 
side of the case. The confidence of the court in the competency and 
integrity of counsel may be severely shaken if it develops from the 
argument of opposing counsel that material facts necessary for the 
proper evaluation of the case were omitted from the argument first 
presented. On the other hand, if the appellant’s counsel has fairly 
stated the material facts, it is a mistake for the lawyer for respondent 
to devote any portion of his argument to a restatement of such facts 
because such repetition is distasteful to the court. 


Statement of the Principles of Law 


In presenting the legal portion of the argument, the counsel should 
clearly inform the court of the principles of law which he thinks 
govern the case at bar and require the court to decide the case in 
favor of his client. It is most ineffective to attempt to discuss in detail 
and seriatim a great number of prior court decisions. Rather, stress 
should be placed upon the two or three, or possibly one, outstanding 
decisions upon which counsel principally relies, taking time to state 
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the facts thoroughly and the reasoning employed by the court render- 
ing the decision. While judges will not be likely to remember the 
citation of any case so stressed in oral argument, they will quite 
likely mark the citation of such case in the brief for special attention 
if convinced from the argument that it is likely to be controlling on 
the issue for which cited. A judge so marking a case in the brief will 
be almost certain to take the time later to read the complete report 
of such case. 
Appellants’ Use of Rebuttal Time 


In the trial by jury cases, the lawyer for the plaintiff has the 
opportunity of both opening and closing the argument. In theory 
counsel for the appellant also has the same privilege if some of his 
allotted time has been reserved for such purpose. Actual practice 
does not square with such theory because by the time respondent’s 
counsel has finished his argument the Chief Justice is usually im- 
patient to call the next case on the calendar. Therefore, it is advisable 
for counsel for the appellant to answer in his original presentation 
all of the arguments which have been advanced in respondent’s brief, 
thereby making it unnecessary to make any reply at the close of the 
lawyer’s argument for respondent. On the other hand, if the lawyer 
for respondent does interject some new unanticipated points into his 
argument, counsel for appellant should request the court’s indulgence 
to reply briefly thereto. 


Preparation for Oral Argument 


No oral argument ought ever be made to an appellate court without 
thorough preparation. However, such preparation should not take 
the form of a memorized speech. If counsel has written or had typed 
out his intended argument word for word, he should discard it before 
arising to address the court, using notes only for purposes of refresh- 
ing the memory. In presenting the argument on the law, instead of 
following one’s brief closely, the advocate is often more effective if a 
different approach from that stated in the brief can be devised. An 
oral argument gives the lawyer an opportunity to present a different 
type of argument than written in the brief. Such opportunity should 
not be wasted. 

Professional Conduct 


One last word of caution. A lawyer should never either in his brief 
or the oral argument indulge in disparaging remarks concerning 
either the trial court or the opposing counsel. Provocation in the form 
of unprofessional conduct on the part of opposing counsel may pro- 
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vide a strong temptation to violate this rule. However, in such a 
situation resort should be had for relief to the grievance committee 
of the local or state bar association rather than seeking revenge by 
airing the matter before the court. The court expects and demands 
that attorneys extend that courtesy and respect to opposing counsel 
which is due them as fellow officers of the court. 


Tue REHEARING PossIBILITY 


After a lawyer has striven his best to obtain a favorable result for 
his client, but nevertheless the appellate court has rendered an ad- 
verse decision failing to see the case in what counsel considers its 
true perspective, the question of whether to move for a rehearing 
arises. While the percentages are overwhelmingly against success in 
such an undertaking, nevertheless the Wisconsin court on occasion 
has been known to change its mind. Examples of this phenomenon 
are afforded by the cases of Wisconsin Azle Division v. Industrial 
Commission, State ex rel. Hynek & Sons v. Board of Appeals,‘ and 
Carazalla v. State.’ 

Success upon a motion for rehearing is almost entirely dependent 
upon convincing the court that an erroneous result was reached be- 
cause the court overlooked some controlling authority, statute, or 
material fact, which, if it had been considered, would have required 
the court to reach the opposite conclusion from that stated in its 
opinion. Unless a lawyer is in a position to ground his brief in sup- 
port of a motion for rehearing on such an oversight by the court, his 
chances of securing a reversal are practically nil. An illustration of a 
situation which probably presents the most hopeless example of pos- 
sible success on a motion for rehearing is that in which a dissenting 
opinion was filed presenting the arguments upon which losing counsel 
must rely for success on such motion. 





3263 Wis. 529, 57 N.W.2d 696, 60 N.W.2d 383 (1953). 
4 267 Wis. 309, 64 N.W.2d 741, 66 N.W.2d 623 (1954). 
5 269 Wis. 593, 70 N.W.2d 208, 71 N.W.2d — (1955). 
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Legal Profile of the Mining Industry—Part II 


JaMeEs A. LAKE, Sr. 


The Promotional and Regulatory 


Nexus of Law and the Mining Industry 


Mineral property interests which law created, or permitted owners 
to define and then enforced, have been examined previously.'! Gen- 
erally mineral wealth was treated as another species of private prop- 
erty with substantially the same rights and protection accorded 
agricultural lands or city lots. The purpose of this article is to examine 
some salient facts of the legal history of two other principal contacts 
between law and the industry—first, the aid received and, second, 
the regulation imposed. 

INDUSTRIAL AID 


Providing Business Forms 


The most important assistance to the mining industry did not 
assume the form of a subsidy, although there were industry demands 
for direct aid in the nature of an outright gift of money.? Legal aid 
to the industry was more subtle than a gift of tax funds, but it was 
not unimportant. One of the most significant aids to the mining, re- 
ductioa, and distribution of Wisconsin mineral wealth was the crea- 
tion and recognition of business forms under which those activities 
could be financed and managed. 

Of the forms provided, the corporation was the greatest benefit. 
The extensive use of the corporation is evidence of the need in the 
mining industry for such a business form as well as some measure of 
its importance. From 1836, when Wisconsin Territory was established, 
until 1872 businessmen secured corporate powers through the passage 
of a special legislative act granting and defining those powers. The 
first territorial legislature passed two acts incorporating companies 

1 See 1955 Wis. L. Rev. 399. 

2? The lead mining interests sought several times to obtain a grant of state 
funds to sink a shaft into lower rock formations to disclose the ore possibilities. 
See, e.g., Wis. Ass. Bill No. 405,A., Wis. Ass. J. 659 (1857); Wis. Ass. Res. No. 
69,A. (1861); Wis. Ass. Res. No. 67,A., Wis. Ass. J. 652 (1872): Wis. Ass. Bill 
No. 176,A., Wis. Ass. J. 803 (1873); Wis. Ass. Bill No. 469,A., Wis. Ass. J. 273 
(1881); Wis. S. J. 118 (1895). ‘At the last session of the legislature Assemblyman 
Martin, of Iowa County, pleased his constituents by offering a measure to ap- 
Eitan $50,000 for the purpose of making such tests at state expense, but the 


ill byes the way of many similar measures—into the soup.’”’ Pollock, Wisconsin 
d Mines, Milwaukee Sentinel, Jan. 18, 1891. 
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engaged in the mining and transportation of minerals. The first 
chartered the Wisconsin Mineral and Transportation Company, 
which owned the shot tower on the lower reaches of the Wisconsin 
River where lead pigs were turned into shot, and the other organized 
the Peketonica Copper Mining Company.’ Between the passage of 
these two acts and the enactment of a general corporation law in 
1872, which ended the era of special charters, the legislature consumed 
many valuable hours passing special mining company charters. Dur- 
ing that thirty-five year period 164 iron and lead companies, 67 oil 
concerns, 19 peat businesses, 11 gold and silver ventures, and 7 cor- 
porations to explore the coal, clay and stone possibilities of the state 
were given legislative blessing and endowed with a variety of cor- 
porate powers.‘ The low point occurred in 1857 when severe financial 
difficulties curtailed activity, and only one mining company was 
chartered, and the peak year was 1866 during which the legislature 
passed 88 incorporating acts. During that same period, 1836 to 1872, 
the legislature approved 40 bills amending charters previously 
granted. Thus a total of 308 special laws were passed by the legislature 
to accommodate the desire of mining entrepreneurs for corporate 
rights. 

Of course, mining interests were not alone in seeking special char- 
ters. From 1848 to 1872, 1130 special charters of all types were granted 
by the Wisconsin legislature.’ Other states handled the grant of 
charters in similar fashion, and there were some outspoken critics 
of the time-consuming procedure. William Leggett, William Cullen 
Bryant’s fiery editorial assistant on the New York Evening Post, 
complained : 

Not a road can be opened, not a bridge can be built, not a canal 

can be dug, but a charter of exclusive privilege must be granted 


for the purpose .. . . The bargaining and trucking away of 
charted privileges is the whole business of our lawmakers.® 


Such views were distinctly in the minority, and law continued to 
grant requests for special corporate privileges with little or no exami- 
nation of the need for additional businesses or the effect that additional 
corporations would have upon the economy. 

However, gradually it became evident that a more expeditious 


’ Wis. Territ. Laws 1836, No. 33 and 40. 
* Another tabulation concludes that between 1848 and 1872, 240 special mining 
company charters were granted. Many charters were so broad with respect to 
the nature of the business that different classifications are possible. See KUEHNL, 
Wisconsin Business CorporaTION, 1800-1875, 352 (unpublished 8.J.D. thesis 
in University of Wisconsin, 1954). 
5 Td. at 351. 
®* Hate, Horace GREELEY, VOICE OF THE PEOPLE 39 (1950). 








| 
| 
' j 


eee 


pakcnath ome Sent fs arene art wen 


PEE IS TERI St SAA NTE EET 

















WISCONSIN LAW REVIEW [Vol. 1955 





568 


method of handling requests for corporate powers would have to be 

found. The original Wisconsin constitution provided: 
Corporations . . . shall not be created by special act, except for 
municipal purposes, and in cases where, in the judgment of the 
legislature, the objects of the corporation cannot be attained 
under general laws.’ 


This provision was ineffective to stop the flood of charter requests as 
long as legislatures were willing to exercise judgment in favor of all 
who applied. Throughout the entire period when special mining 
charters were granted, laws recognized alternative business forms. 
An act of the territorial legislature permitted creation of partnerships 
containing limited partners.* By 1849 corporate existence was se- 
cured by the simple act of filing a certificate with the county register 
of deeds, and a duplicate with the Secretary of State. In 1853 the 
legislature made available a joint stock company act, which pro- 
vided a business form differing little from a corporation.’ Finally, 
in 1864, an act to encourage the forming of corporations without the 
necessity of a special legislative enactment was passed." 

None of these acts provided sufficient advantages to induce pro- 
moters to forego requesting a special legislative act.'? Most of these 
laws were self-defeating because they were too restrictive. For ex- 
ample, the territorial limited partnership act provided that special 
partners might be treated as general partners for any failure to com- 
ply with the act, and proscribed paying dividends to the special 
partners if such payment invaded capital paid in by the special 
partners. The corporation act contained in the 1849 Revised Statutes 
limited business life to 30 years, prohibited holding real estate in 
excess of 40 acres for each stockholder, and forbade mortgaging or 
giving a lien upon the corporate assets. An even greater restriction 
was the provision excluding all property except money as payment 
for stock. The 1853 Joint Stock Company Act limited capital stock 
to $300,000 but dropped the restrictions on mortgaging corporate 
assets and the requirement that cash alone was proper payment for 
stock. There is evidence that the more favorable provisions of this 
act encouraged a considerable number of mining businesses to organize 
in accordance with its terms. But it was not long until some of these 





7 Wis. Const. Art. XI, § 1. 

8 Wis. Territ. Laws 1837, No. 47. 

® Wis. Rev. Stat. c. 51 (1849). 

10 Wis. Laws (General) 1853, c. 68; Wis. Rev. Strat. c. 73 (1858). 

1! Wis. Laws (General) 1864, c. 166. 

12 Figures show that between 1848 and 1871 only twenty-five mining companies 
ba organized under general laws. See KUEHNL, op. cit. supra note 4 at 348, 
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abandoned the joint stock company form and procured special 
charters.’ 

The 1864 general corporation law likewise was too restrictive to 
appeal to corporate promoters. It limited corporate life to 30 years 
and real estate holdings to 3,000 acres (5,000 acres in case the activ- 
ity was mining iron). This act provided an alternative method of 
taxation in lieu of all other state taxes which was based upon the 
tons of ore mined. Despite whatever advantages this new “‘in lieu’’ 
taxing system carried, it did little to halt the wholesale granting of 
special charters. Undoubtedly one reason was that if incorporators 
desired the advantage of the new “‘in lieu’ tax, they could include 
it in the special charter they desired the legislature to grant, and at 
least three companies did exactly this.™ 

During the latter part of the Civil War period moves were made to 
remedy this burdensome and expensive method of s curing corporate 
powers. In 1863 Governor Salomon vetoed two bills granting mining 
charters. He urged that the constitutional mandate be obeyed and 
suggested that if the fault was the inadequacy of the general in- 
corporation laws, they should be amended. In his opinion so many 
exceptions had been engrafted upon the constitutional ban on special 
charters that the rule stood ‘as a mockery.’’® One year later the 
Assembly Committee on the Judiciary recommended indefinite post- 
ponement of two special charter bills because the objects were 
attainable under the general incorporation laws. The Assembly Com- 
mittee on Incorporations passed the same judgment on two other 
special bills.?* 

During the legislative session of 1866, 88 mining charters were 
granted and so many other “special’’ bills were enacted that the vol- 
ume containing them swelled to 1444 pages. The succeeding legis- 
lature determined that it should not happen again. Thus early in 
the 1867 session when the Badger State Mining and Lead Company 
sought a charter, the Assembly Committee on Incorporations recom- 
mended that the request be indefinitely postponed.'? The committee 





18 Between 1865 and 1866 at least eleven companies formerly organized under 
the Joint Stock Company Act of 1853 were granted special corporate charters 
by the legislature. 

4 See, e.g., Wis. Laws (Private and Local) 1865, ec. 328, 337, 385. 

% See Wis. Ass. J. 342 (veto of the charter of the Phoenix Mining & Smelting 
Company) and 531-2 (veto of the charter of the Wisconsin Copper Mining and 
Smelting Company) (1863). 

16 See Wis. Ass. J. 637 (bills to incorporate the Menominee Copper Mining, 
Smelting and Manufacturing Company and the Lemonweir Copper Mining, 
Smelting and Manufacturing Company) and 798 (bills to incorporate the Ameri- 
can Copper Mining, Smelting and Manufacturing Company and the Howard 
Foundary Company) (1864). 
17 Wis. Ass. J. 127 (1867). 
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found no specific objections to the bill, but desired to set a precedent 
early in the session, and this particular company had the misfortune 
to appear first. Some success was attained during the year, and the 
number of mining company charters granted dropped to 41. 

In 1870 Governor Fairchild started the move for a constitutional 
amendment which would end the era of special charters. In his 
annual message he urged that some action should be taken to stop 
the passage of much special legislation.'* Later he spelled out his 
views in greater detail suggesting that an amendment to the consti- 
tution should be enacted prohibiting the granting of special charters 
except to cities.'* He estimated that this change alone might reduce 
by two-thirds the number of laws passed and free more time for 
‘matters of general concern.’”’ In 1871 Wisconsin voters approved 
an amendment which prohibited the legislature from enacting any 
special or private laws granting “corporate powers or privileges, 
except to cities.’’?° Since that time corporate powers for mining have 
been conferred by general acts which have not included any special 
provisions for the mining industry. 

In order to understand and evaluate the contribution of the 
corporate device to the mineral industry it is necessary to review 
some of the conditions which existed in the state during most of 
the nineteenth century. The people who settled Wisconsin were 
largely poor in the sense that few possessed sufficient liquid assets 
to employ labor for sinking shafts, running levels and mining rock, 
to build transportation facilities, and to erect smelters.” A few of the 
early lead miners who came to the state from the Missouri mines 
had been able to accumulate some capital through their efforts in 
the mines there, but the number of these successful miners was small. 
Some citizens of the state were wealthy in terms of the number of 
acres of Jand owned, but land could not generally be used for wages or 
exchanged for building materials. 

The important fact was that Wisconsin citizens were short of the 
type of capital needed to develop minerals. Furthermore the existing 
supply of capital was subjected to the demands of many competing 
ventures in the growing economy and settlement of a frontier com- 
munity.” Plank roads, canals, and later railroads, agricultural en- 


18 Wis. S. J. (App.) 9 (1871). 

19 Letter from Governor Fairchild to the legislature, Wis. S. J. 205 (1871). 

20 Wis. Const. art. IV, § 31 (7). 

*1 One contemporary phrased the difficulty as follows: ‘“‘ ‘Want of machinery, 
want of proper openings of mines, and above all, want of capital, have been great 
dessin on the og | of the Wisconsin lead mines.’ ’’ Letter written in 
1837, quoted in 1 UsHer, History or Wisconsin 127 (1914). 

22 A very rough picture of the demand for capital can be gathered from the 
fact that between 1848 and 1871 there were 1130 special legislative charters 
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deavors, mercantile establishments, and finally the immense lumber 
industry competed with the mineral industry for the limited supply 
of capital within and without the state. 

The economic problem presented to the growing mineral industry 
was twofold: (1) to pool the available Wisconsin capital and direct 
its use toward a single objective and (2) to encourage ‘“foreign’’ 
capital to cast its lot with the mineral industry. The corporation 
was admirably suited to shoulder these two tasks. 

Several charter provisions were used to amass sufficient capital to 
carry out mining operations. A provision common to many charters 
was exhibited by the 1854 Washington Iron Company charter which 
provided that the directors should have the power to decide the 
“time, manner, and proportions which the stockholders shall pay 
for the shares of stock subscribed by them, and forfeit to the use of 
the company the share or shares of any person failing to pay any 
installment at a reasonable period, not less than thirty days after 
the time by them appointed for the payment thereof . . . .’’** Naturally 
there was a great inducement to investors in the fact that they could 
buy stock on the “installment plan.’’ And conversely such a device 
made it possible for the corporation to acquire immediate use of 
whatever surplus funds the stockholder had available, as well as a 
prior right to whatever future funds the stockholder saved. 

Although the plan of allowing subscribers to pay for their stock 
upon “calls’’ by the directors made possible the collection of all the 
capital the area could muster, it subordinated the interests of the 
creditors of the corporation who were to a great extent trading with 
the company upon the basis of the personal responsibility of the 
various subscribers and upon the faith that these subscribers would 
be able to meet calls in times of corporate distress. Creditors were 
more demanding in times of general financial distress, and the cor- 
poration was required to make “‘calls’’ at a moment when stockholders 
were least able to respond. Thus, this method of corporate financing 
bore some relation to the rhythmic fluctuations of the business cycle 
and the recurring panics of the 19th century. 

Another device to aid the collection of capital was the establishment 
of a very low par value for corporate shares. This was especially 
true of petroleum company charters which often provided $5 and 





granted and 143 companies formed under general incorporation acts. See KUEHNL, 
op. cit. supra note 4 at 350. A realistic estimate would also have to take into ac- 
count the vast number of individual proprietorships and partnerships making 
demands upon the capital supply of the area. 


23 Wis. Laws (Private and Local) 1854, c. 95. 
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$10 par value stock.** This enabled promoters to draw into the enter- 
prise small investors who were willing to risk a limited amount of 
money in a highly speculative venture. Even the ordinary lead or 
iron mining company usually established par values below $100 to 
enable the small investor to participate in the business. 

A great boon to the few mining corporations which secured them 
were provisions exempting the business from the requirements of 
the usury laws. Ordinarily a law providing a maximum rate of interest 
was a benefit to a debtor. This was not always true of debtors in 
the last half of the 19th century. Businesses interested in borrowing 
money to finance operations sometimes chafed under the restrictions 
imposed by usury laws. Exemption from the usury laws enabled a 
debtor to assume a commanding position in the competitive scramble 
for the short supply of capital. At least five mining charters expressly 
waived the usury laws.* 

The legislature was quite liberal in granting the power of eminent 
domain to corporations. Such a grant was often conferred to foster 
construction of drainage works to dispose of water pumped from 
mines. By 1850 many of the older diggings had been worked to water 
level, and further mining depended upon the possibility of draining 
the mine by pumping or by constructing an adit. In either instance 
it usually became necessary to conduct waste water over lands of 
adjoining owners, which was impossible without the owner’s consent. 
The grant of eminent domain powers was a vital aid in the develop- 
ment of many mining properties. Charter provisions always required 
the condemner to pay just compensation and a variety of methods 
were provided for setting the amount. A common method was an 
award by three appraisers, two appointed by the parties and a third 
chosen by the two thus appointed.”* Other common alternatives were 
to delegate the task to the town board of supervisors or to a jury 
summoned by the justice of the peace.?” In some instances an appeal 
from the award was specifically allowed, and sometimes an appeal 
was specifically excluded.” 





%4 See charter of the Roundtree Petroleum and Mining Company, Wis. Laws 
(Private and Local) 1866, c. 167, ($5); charter of the De Soto Northern Light 
Petroleum, Refining and Mining Company, Wis. Laws (Private and Local) 1866, 
c. 231, ($10); charter of the Crosby Opera House Gold Company, Wis. Laws 
(Private and Local) 1866, c. 257, ($5). 

% See Wis. Laws (Private and Local) 1853, c. 154; Wis. Laws (Private and 
Local) 1866, cc. 186, 469; Wis. Laws (Private and Local) 1870, c. 354; Wis. Laws 
(Private and Local) 1871, c. 399. 

oat of the Platteville Mining Company, Wis. Laws (Private and Local) 
1853, c. 129. 

27See Wis. Laws (Private and Local) 1853, c. 388; Wis. Laws (Private and 
Local) 1855, c. 305; Wis. Laws (Private and Local) 1867, c. 379. 

28 See Wis. Laws (Private and Local) 1853, c. 129; Wis. Laws (Private and 
Local) 1853, c. 388. 
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After the corporation had exhausted the possibilities of getting 
investment capital into the enterprise, the alternative of borrowing 
funds remained. Mining charters were very liberal in granting broad 
powers to borrow money. For example, the St. Croix River Mining 
Company was granted the power to secure its bonds “by a mortgage 
or deed of trust conveying all of its property, real, personal and mixed, 
and all of its corporate rights, franchises and privileges . . . .’’*° 
Legislative permission for the company to place everything it owned 
behind its bonds made it possible to bring into use dormant capital 
within the state and perhaps some capital from the eastern market. 
Such a provision granted little protection to the small unsecured 
creditor who furnished goods or services to the corporation in its 
daily routine business. This objection was so strong that Governor 
Salomon stressed it in 1863 when he vetoed a bill granting a charter 
to the Phoenix Mining & Smelting Company.*® Several charters 
placed restrictions upon borrowing capacity. The 1866 Darlington 
Lead and Copper Mining Company charter prohibited contracting 
for debts “over and above the amount of the capital stock paid in.’’*! 
And the 1854 charter of the Brigham Mining Company disallowed 
contracts for debts “exceeding the capital stock.’’* 

Another provision reflecting the shortage of money permitted the 
company to issue stock in return for “such mining rights and interests 
in real estate, as it . . . [may deem] necessary to purchase for the 
prudent operation of the works of the company .. . .’’** None of the 
charters having a similar provision contained any requirement that 
in such exchange the real estate or mining rights should be valued 
at “market price’ or by some other fair objective standard. 

Only two mining charters contained any provision granting exist- 
ing stockholders a prior right to buy new stock issues.** The explana- 
tion of the small number of such provisions is that incorporators were 
reasonably certain that all of the spare funds of existing stockholders 
were available to the corporation, having already been paid in 
or subject to ‘“‘call.’”’ Thus a provision permitting existing stock- 
holders to buy additional stock issues would have been of little aid 
in obtaining more business capital. Another provision rather con- 
spicuously absent in the mining charters was one exempting the 
corporation from taxes. Several corporations did seek and secure 

** Wis. Laws (Private and Local) 1866, c. 529. 

#0 Wis. Ass. J. 342 (1863). 

3! Wis. Laws (Private and Local 1866, c. 497. 

2 Wis. Laws (Private and Local) 1854, ce. 314. 
% Charter of the Illinois and Wisconsin Mining and Manufacturing Company, 
Wis. Laws (Private and Local) 1855, c. 272. 


* See Wis. Laws (Private and Local) 18€1, c. 62 and Wis. Laws (Private and 
Local) 1866, c. 282. 
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tax exemptions, but they were by far in the minority.* As the pre- 
vious survey of the taxation of mineral property disclosed, no bur- 
densome taxes were ever levied upon the mineral industry, and the 
pressure for relief did not manifest itself. The mining businesses 
were largely small undertakings until the 20th century, usually 
locally owned, and there was no history of oppressive taxation which 
would call for tax exemption privileges. 

The history of the special mining company charters brings vividly 
into focus the corporation as a repository of policy-making power. 
Legislatures granted charters freely and with little or no attention 
to their terms and provisions. The charters were broad ones. The 
geographical area in which operations were allowed was seldom cir- 
cumscribed narrowly. The range of permitted activities was so broad 
that it was sometimes impossible to be certain whether the company 
was going to build a canal, construct a plank road, mine ore, operate 
a railroad, smelt metals, or engage in manufacturing and selling goods. 
Directors of corporations were able to mass sufficient capital and im- 
plement policy decisions carrying far reaching consequences. This 
was especially true in the mining industry where many persons 
risked their livelihood upon undertakings that were more often than 
not speculative in nature. Very few regulations, as we shall soon see, 
were placed upon the managers of the mining industry. Conservation 
of the limited natural resources involved was not generally considered, 
and there were hundreds of undertakings which were wasteful of 
time, money and energy.** But the law did not see fit to step in to 
direct the energies of the promoters, and a proper balance of the 
economy was achieved by the wasteful trial and error method. 

The history of the mining charters shows vividly how the legis- 
latures of the 19th century viewed the corporate device. Legislatures 
looked upon corporations merely as a business form which some 
people perferred over the individual proprietorship and the partner- 
ship forms. The law treated it as such ignoring the fact that it was 
developing into an instrument of economic political power. There 
is little to indicate that legislators were aware that the employment 
of vast amounts of capital raised from many small pocketbooks 


% See, e.g., Wis. Laws (Private and Local) 1858, c. 216 and Wis. Laws (Private 


and Local) 1866, c. 337. 

% For example prior to 1879 some $100,000 and much time was expended 
searching for copper in Douglas County. The geological survey passed judgment 
on that expenditure as follows: “In consequence of the funds mostly being used 
by those who had not the greatest pecuniary interest in the successful develop- 
ment of the mines, and, also, owing to the fact that most of the work was under- 
taken before the occurrence of the metal, and the proner system of mining, were 
well understood by anybody, a large proportion of the $100,000 was not judiciously 
expended.” 3 CHAMBERLIN, GEOLOGY OF WISCONSIN 1873-1879, 357 isso). 
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enabled the corporate form to make and execute decisions having 
repercussions throughout the whole economy of the state. The view 
that is still reflected in our law, that the corporation was a pragmatic 
thing, a method of owning property and of producing and distributing 
goods, rather than a policy-making institution, was born in the 19th 
century, and its roots are clearly discernible in the method of granting 
corporate franchises, and the broad powers conferred.*” 


The Geological Survey 


The second important aid was the geological survey, or more 
accurately the surveys, since there was a procession of them. Their 
importance to the mining industry is obvious. Mining was a search 
for underground wealth, and any scientific method of predicting 
where such wealth might be found was greatly desired. Prior to 1836 
the science of geology was in its infancy in the United States. Miners 
had developed some rules of their own for locating minerals. Some of 
these, such as those which depended upon the pitch or inclination 
of rock formations, were related to scientific facts, but often miners 
depended upon the “divining rod,’”’ or even the prediction of me- 
diums.** 

Prior to statehood the federal government had conducted a hurried 
survey of the region, but its results did not satisfy the pragmatic 
miner’s desire for more practical information about the location of 
minerals. In 1840 a bill appointing a territorial geologist was intro- 
duced, but despite the support of the Madison Argus it met defeat 
in the Council, 8 to 5.*° In 1852 the legislature requested that Congress 
establish a federal survey. The same year the legislature defeated 
a bill to appoint a state geologist.*® One year later, 1853, a bill was 
passed establishing the first geological survey.‘' Governor Far- 
well, a Whig, appointed Edward Daniels as state geologist. Daniels 
almost immediately fell victim to politics and the spoils system, 
and he was removed by Farwell’s successor, William Barstow, a 
Democrat. 





_* For a more modern, and it is submitted a more realistic, appraisal of the 
significance of the corporate device, see A. A. Bere, Jr., THE 20TH CENTURY 
CapITALIsT REVOLUTION 26, 52, 104, 179 (1954). 

38 See, 2 CHAMBERLIN, GEOLOGY OF WISCONSIN 1873-1877, 13 (1877); Law v. 
Grant, 37 Wis. 548 (1875) (buyer of mineral land based his decision to buy upon 
advice from a clairvoyant, a medium, and a man who claimed to possess the 
em to ascertain the location of lead by passing over the land). See also, Wis. 

. J., App., Doc. H (1854) (1st Ann. Rep. of State Geologist). 
3° See Wis. TERRIT. JOURNAL OF THE CoUNCIL, 3d Legis., Ist Sess. 166 (1840). 
4° Wis. Laws 1852, Memorials, c. 24; Wis. Ass. J., app. 263 (1852). 

“1 Wis. Laws (General) 1853, c. 47. 
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Daniels’ dismissal became the subject of several legislative in- 
vestigations. Chapter 11 of the 1849 Revised Statutes provided: 


All officers who are or shall be appointed by the governor for a 
certain time, or to supply a vacancy, may be removed by him. 


The legislative Select Committee appointed in 1855 to investigate 
Daniels’ discharge concluded that the governor had no power to take 
such action despite the foregoing law. It disagreed entirely with the 
governor’s contention that Daniels was incompetent, and recom- 
mended that $900 be appropriated to compensate the geologist for 
the wrongful discharge.‘ The discharge also was considered by the 
Assembly Judiciary Committee, the majority of which maintained 
that even though the position of state geologist was an “‘office’’ not an 
“employment”? the governor had no power to remove Daniels.“ 
Although the bill to compensate Daniels was defeated 39 to 31 at 
that time, in 1857 he was successful in obtaining $312.50.“ 

When Daniels was removed, J. G. Percival was appointed to the 
position of state geologist. Percival was a man of wide accomplish- 
ments. He had studied medicine, written poems, edited a newspaper, 
proofread and assisted Noah Webster in the preparation of his 
dictionary, served as a professor of chemistry at West Point, and 
headed the Connecticut geological survey. At the same time he was 
an eccentric person. He was despondent most of his life, attempted 
suicide when he was 25, avoided all companionship with others, 
especially those of the opposite sex, and he wore a tattered gray 
coat, patched pants repaired by his own hand, and a weatherbeaten 
cap furnished with earpieces of sheepskin—the woolly side in. He 
was usually penniless, and whenever fortune did smile upon him he 
immediately converted his funds into books. But despite all of this, 
he was an intense student of geology, and he spent so many hours 
tramping the hills of Wisconsin that he became affectionately known 
to many children as “Old Stonebreaker.’’ 

The foregoing characterization would be unnecessary were it not 
for the fact that Percival’s character had repercussions upon the 
geological survey. He died on May 2, 1856, some 21 months after 
assuming his duties. His administrator petitioned the legislature for 
an appropriation to pay sums which the administrator claimed 
Percival earned but which the state had never paid. Percival never 





4 Wis. Ass. J. 138 (1855). 

43 Td. at 234, 312. 

“ Wis. Ass. J. 962 (1855); Wis. Ass. J. 884 (1857). 

4 See the fine characterization contained in 4 CamMpBELL, WISCONSIN IN THREE 
CrnTurigs 198-202 (1906). 
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worried about money, and it seems that he neglected to draw his 
salary or expenses as they fell due. The 1857 legislature appropriated 
$1635 to remedy this neglect.46 The whole matter was reviewed the 
next session by a Joint Investigating Committee. The committee 
heard testimony that Percival was without funds most of the time 
that he served as state geologist, and that he considered several 
times resigning. It heard too that he died embittered against the 
state for the shabby treatment he thought he had received. The com- 
mittee concluded, however, that the entire sum appropriated by the 
legislature for payment of his regular salary was withdrawn by the 
governor. Although the matter was not entirely clear, the committee 
concluded that Governor Barstow had withdrawn the appropriated 
amount, and contrary to the governor’s claim that the sums were 
paid to Percival, it found no record of such payments in Percival’s 
diary, nor could the governor exhibit vouchers to show Percival 
received the money.‘ 

The first geological survey thus reached a dismal end. It had be- 
come involved in politics. Facts tended to show a serious mishandling 
of its funds, and even its supporters were somewhat discouraged. In 
1855 a bill to repeal the survey was defeated.** Had it not been for 
the great need for the survey it most certainly would have been 
allowed to die. But as legislative committee reports and the geologist’s 
annual reports demonstrated, there was a greater need than ever for 
continuation of the survey work. The mining region of the state at 
this time was almost entirely limited to the lead region in the south- 
west corner. Production of the lead mines had declined for several 
reasons. First, almost a third of the labor supply left the area for 
California gold, and ore bodies near the surface had been depleted. 
Successful operations in the future required much deeper operations. 
In order to construct these and to pump or conduct away water, 
mine owners urgently needed capital, but investors were unwilling 
to risk capital in the absence of reliable evidence that deposits would 
be found in the lower formations. Thus it was vital that the survey 
be continued to conduct explorations which would demonstrate the 
successful possibilities of deeper operations by solid scientific facts 
and induce needed capital to flow into the field. 

“6 Wis. Laws (General) 1857, c. 76. 

7 Wis. S. J. 121 (1858) (Report of Joint Committee). But see Wis. Ass. 
J. 1803, 1860 (1858) (Majority and Minority Report on an Assembly Select 
Committee appointed to investigate the report of the Joint Committee). The 
truth about the handling of survey funds by the governor, and the state of 
Percival’s finances as well as Percival’s feelings toward the state at the time of 
his death probably will never be known. An additional sum of $350 was appro- 


priated in 1858 to pay Percival’s administrator. Wis. Laws (General) 1858, c. 73. 
“8 Wis. Ass. J. 834 (1855). 
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A second six-year survey was established in 1857.‘ Prior to his 
death Percival informed the legislature that “the advantage of a 
survey conducted by one person, is the systematic unity which such 
can best give to the whole.’ The legislature, failing to heed this 
advice, established a survey headed by three men, James Hall of 
Albany, N. Y., and Ezra Carr and Edward Daniels of Wisconsin. 
The statute appropriated $6000 per annum for six years, and author- 
ized the three commissioners to arrange and distribute functions by 
mutual agreement. The law further ordered the governor to execute 
contracts with the commissioners specifying the extent of service 
to be rendered by each and the ‘compensation therefore, including 


the expenses . . . of the survey under charge of each Commissioner.”’ 
The salary of each commissioner was limited to a maximum of $2000 
per year. 


James Hall was an excellent geologist, but he was overburdened 
with work at this time, serving as New York state geologist, state 
geologist for lowa and having part of the responsibility for geological 
work in Canada. It apparently was not his intention to spend too 
much time in the state of Wisconsin. Friction between Carr and Hall 
on the one hand and Daniels on the other developed almost im- 
mediately. The dispute turned upon whether the legislature intended 
the $6000 annual appropriation to be divided equally between the 
three men. Although the statute limited each commissioner to a 
maximum salary of $2000 per year, it was silent upon the question 
of whether one commissioner might draw $2000 as salary plus an 
additional sum for expenses incurred in connection with his part of 
the survey. The contracts prepared by the governor gave Daniels 
this right, and Carr and Hall refused to sign. Daniels signed his and 
commenced work. 

Once again the legislature was called upon to investigate the 
geological survey. The senate requested the governor to supply in- 
formation, which he did. Carr and Hall addressed letters to the 
governor, who transmitted them to the legislature, and Daniels did 
likewise.*' The dispute finally subsided with the execution of contracts 
granting each person $2000 of the $6000 annual appropriation. The 
survey limped along. In 1859 the governor reported that it suffered 
because of the lack of a responsible head and that there was “little 
concert and harmony betweem [sic] the commissioners.’’® In 1860 a 





49 Wis. Laws (General) 1857, c. 40. 

50 See 2 Wis. Ass. J., app. 8 (1857) (Report of Committee on Mining and 
Smelting). 
51 See Wis. S. J. 132, 181, 391, 472 (1858). 
52 Wis. Ass. J. 559 (1859). 
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Joint Select Committee reported that they did not find any “unity 
of design, harmony of action and self-sacrificing devotion’”’ which was 
necessary to secure results.** After several failures, the legislature in 
1860 amended the law and established James Hall as the head of the 
survey.*4 

Dissatisfaction with the results continued. The main criticism 
came from the lead mining area. The great influx of capital it had 
hoped would result from survey findings did not manifest itself. The 
industry failed to rebound and lead production declined. Critics 
complained that the survey had published little, and what had been 
published was of no value. It was clear that many people desired the 
survey to paint a rosy picture of lead prospects in the lower formations 
whether based upon scientific facts or not. In 1861 bills were intro- 
duced to abolish the survey. A joint resolution also asked the governor 
to withhold all funds from the survey and take all necessary steps to 
annul the contracts involved. The governor replied that he was with- 
out power to annul contracts. Finally in 1862 the legislature abolished 
the survey. A senate committee termed the survey a “failure’’ and 
charged the survey members with “gross neglect of duty.’ There 
were charges that Hall had in his possession fossils and specimens 
that belonged to the state. Hall answered the charges and requested 
a committee investigation. This committee exonerated Hall, finding 
that he had returned to the state all but a few specimens he retained 
for study. 

The 1862 repeal ended the first phase of the survey history. The 
basic conflict between the legislature on the one hand and the survey 
directors on the other was over aims. The legislature desired practical 
information that would bolster the industry, and the survey directors 
were more interested in securing scientific facts regardless of their 
effect upon the industry. 

Although the first two surveys had not been too productive, 
sentiment existed for a new attempt. Governor Lewis suggested to 
the legislature that it should consider renewing the survey and that it 
might prove there were valuable deposits deeper in the earth which 
would induce investors to risk capital. Governor Fairchild predicted 
that a favorable survey might draw “millions of dollars’’ into the 
state mining industry.*’ Accordingly in 1870 a small survey of the 





53 Wis. Ass. J. 926 (1860) (Report of Joint Select Committee). 
5 Wis. Laws (General) 1860, c. 334. 

% Wis. S. J. 454 (1862). 

56 Wis. Ass. J. 1250 (1862). 

57 Wis. S. J. 22 (1869). 
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lead district was authorized.** This was cautiously extended in 1872 to 
include the iron and copper ranges in the northern part of the state.® 
In 1873 a full scale survey was authorized with a $13,000 annual 
appropriation for a four-year period to defray expenses.*° 

Direct evidence of the impact this survey had upon the mineral 
industry is hard to find, but it must have been considerable. The 
survey under the leadership of such men as Increase Lapham and 
T. C. Chamberlin produced a substantial quantity of written material 
including a four-volume work entitled, “Geology of Wisconsin.”’ 
The survey ran into much less difficulty than did previous ones, but 
several times it encountered the same two obstacles that plagued 
prior efforts: (1) politics and (2) unpopular findings. Roland D. 
Irving prepared a report on the Penokee Iron Range which was far 
less enthusiastic about its potentialities than some promoters wished. 
The storm of protest and criticism almost threatened the very 
existence of the survey, but finally his position brought about “a 
sullen acquiescence in the truth, and . . . an admiration for the 
correctness . . . of the position taken and a diversion of enterprise 
from unprofitable into successful lines of exploitation.’’® 

In 1875 Governor Taylor sent the name of O. W. Wight to the 
Senate to replace Lapham. All of the assistants immediately resigned, 
but later continued their work with one exception. The controversy 
raged over the qualifications of Wight. Irving wrote to Hall: 


Our geological survey has gone the fate of its predecessors—or 
rather a worse one. The governor has appointed a disreputable 
politician to Dr. Lapham’s position, leaving the survey still 
unorganized.*® 


One year later Wight was succeeded by T. C. Chamberlin, and the 
survey was brought to a successful completion, although the time was 
extended one year by the legislature and some of the men worked 
still longer at their own expense. 

The legislature had spelled out what was expected of the survey. 
In 1876 an enactment provided that the final report should be suited 
to the needs of “explorers, miners, land owners, and manufactur- 
ers’”’ and that it should contain “practical suggestions as to the 
methods of detecting and utilizing’”’ the minerals.** Survey reports 





58 Wis. Laws (General) 1870, c. 137. 

59 Wis. Laws (General) 1872, c. 136. 

60 Wis. Laws 1873, c. 292. 

$1 See 30 TRANSACTIONS OF THE WISCONSIN ACADEMY OF SCIENCES, ARTS AND 
Letters 202, 212 (1937). 
8 Jd. at 213, n. 3. 
63 Wis. Laws 1876, c. 121. 
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attempted to carry out this command. At this time the lead min- 
ing region was still the mineral area foremost in the minds of legis- 
lators, and a great portion of the written report dealt with that 
area. However, the final conclusion, written by Chamberlin himself, 
did not please some people. His conclusion was: 

. . . that the deposits in the . . . [lower formations] beneath the 
productive deposits of the lead region would not be found as rich 
as the latter. 

. . . [U]nder these circumstances, it is quite improbable that 
mining in . . . [the lower formations] could be made practically 
profitable. 

This blow was softened by the fact that Volume I of the final report 
was written in language laymen could understand and Chamberlin 
himself wrote eight pages covering “Practical Suggestions as to 
Prospecting and Mining.’’® 

What might appropriately be called the final survey was conceived 

by the Wisconsin Academy of Sciences, Arts and Letters in 1893, 
and after an unsuccessful attempt in 1895, the legislative session of 
1897 established a new geological survey. The administration of 
this survey has been rather closely connected with the University of 
Wisconsin. Until 1931 the President of the University regularly 
headed the commission governing the survey, and in 1931 the survey 
was placed under control of the Regents of the University. The 
offices and laboratories have always been in University buildings. 

In one instance the final survey published findings unpopular to 

some persons, and this caused considerable criticism. U. 8S. Grant, a 
geology professor from Northwestern University, surveyed the copper 
bearing rocks in northwestern Wisconsin. The conclusion of his 1900 
“preliminary report’’ was that the evidence showed no copper de- 
posits of any great extent. Legislators from the area, a local news- 
paper editor, and particularly, an attorney from West Superior 
protested the findings and urged that a resurvey of the area be 
undertaken. A second edition of the report pointed out that it was 
based upon preliminary scientific observations and that it did not 
conclude that there was no copper, but rather that the work completed 
did not support a favorable conclusion. It is quite clear that the 
criticism was motivated largely by the fact that the success of several 
promotions which were under way in the area depended upon a 
favorable report.® 


* 4 CHAMBERLIN, GEOLOGY OF WISCONSIN 1873-1879, 560 (1882). 

% Td. at 560. 

% Wis. Laws 1897, c. 297. 

67 Letters and papers pertaining to the controversy over this report are found 
only in the office of the State Geologist, Madison, Wisconsin. 
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Outside of this one incident the state apparently had developed an 
ability to sponsor a scientific survey and to permit the personnel to 
reach independent conclusions without regard to the consequences 
such conclusions might have upon the promotional dreams of business- 
men. In a large measure, therefore, the geological surveys might be 
characterized not so much as an aid +o the mining industry, but as a 
regulatory device controlling over-optimism which always seems to 
accompany industrial development based upon a limited supply of 
natural resources. Whatever dampening of enthusiasm was involved 
was not the purpose sought in the surveys—on the contrary the 
surveys performed that function contrary to the desires of many of 
the lawmakers. 

The Mining School 


Very few industries succeed in having the law create and maintain a 
special school to train employees, and to conduct research on in- 
dustrial problems. Wisconsin’s mining industry, and more particularly 
the lead and zinc interests, succeeded in accomplishing this. Bills 
to establish a mining school were defeated in 1889 and 1893, but in 
1907 the legislature created the Wisconsin Mining Trade School at 
Platteville in the heart of the lead area.** Management of the school 
was vested in a three-member board, two of whom were required to 
“reside in the southwestern part of the state . . . known as the lead 
district . . . .’’** In 1915 the school’s name was changed to the Wis- 
consin Mining School, and in 1939 it became the Wisconsin Institute 
of Technology.”° The original two-year course of instruction was 
lengthened to three in 1917 and to four in 1939. Its curriculum was 
broadened to include knowledge of the science, art and practice of 
engineering. Although its influence upon the industry is hard to 
gauge, it was another direct legal aid. 


Fact Gathering 


In 1857 city and town assessors were charged with the duty of 
reporting annually the tons of copper ore, and the pounds of iron and 
lead smelted.”! The county returns were tabulated by the Secretary of 
State and transmitted to the legislature. These figures enabled the 
industry to determine total capacity and to regulate production 
accordingly. The returns were meager and incomplete, and the 
governor complained that some important mining counties returned 





68 Wis. Laws 1907, c. 573; Wis. Strat. §§ 392m-392z (1911). 
6 Wis. Strat. § 392n (1911). 

7 Wis. Laws 1915, c. 560; Wis. Laws 1939, c. 456. 

7 Wis. Laws (General) 1857, c. 52. 
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no figures at all. Subsequent laws imposed sanctions designed to 
secure more accurate reporting. In 1858 a penalty of not less than 
$25 was imposed upon assessors neglecting or refusing to make re- 
turns.”? In 1861 county board clerks were ordered to audit returns of 
the local assessors and to issue a certificate if the returns were in 
order. Failure to secure a certificate involved forfeiture of the as- 
sessor’s pay for the services rendered, as well as the $25 penalty.” 

In 1862 all prior census statutes were repealed, and a decennial 
census was established covering the tons of copper ore mined, copper 
manufactures, value of iron castings, pounds of pig iron made, and 
pounds of lead raised and smelted.” Although the governor considered 
a census at such intervals unsatisfactory, it remained almost un- 
changed until repealed in 1913.7° The several geological surveys 
collected many statistics on mine output and without doubt the in- 
dustry utilized the information thus collected. There is evidence that 
much of this fact-gathering was done in cooperation with leading 
mineral producers and that the surveys served as an industry in- 
formation clearing house. 


Experimental Shaft 


Any survey of the aid secured by the industry would be incomplete 
without briefly mentioning the lead region’s request for state funds 
to finance sinking a shaft into the lower rock formations to explore 
the lead and zinc possibilities. This project was intimately connected 
with the desire to present investors with optimistic facts to encourage 
investment. Although pressure for this appropriation was found early 
in the history of the state and continued for many years, no bill for 
this purpose was ever passed although several committees issued 
favorable reports.”* In 1858 the dispute over the issue took on aspects 
of a sectional balance of power fight. The lead region accused the 
eastern lake front area of arbitrarily denying appropriations for the 
shaft and complained of discrimination because, it was alleged, all 
of the state’s public buildings and institutions were located in the 
eastern part of the state. An assemblyman from La Fayette County 
introduced a resolution charging that eastern legislators had demoted 
the lead mining people to ‘“‘hewers of wood and drawers of water,’’ and 
that it was time for the southwest corner of the state to establish a 





7 Wis. Rev. Strat. c. 16, § 6 (1858). 
73 Wis. Laws 1861, c. 166. 
™ Wis. Laws 1862, c. 207. 
% Wis. Laws 1913, c. 179. 
% See note 2 supra. 
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new and independent state to be called Pewabic.”” Nothing further 
occurred to this declaration of independence but it demonstrated the 
intense feeling of the lead area in the matter of state aid to the 
industry. 

The demand for state financed shafts was based in part upon 
dissatisfaction with results of the geological surveys. When miners 
discovered that the surveys were not going to prove the existence of 
ore in the old lead region, they turned to something more practical.”* 
Wisdom gained from hindsight indicates that one or two, or maybe 
even more, experimental shafts could not have demonstrated the 
location or extent of ore in the deeper rock formations over a wide 
area. Thus it was well that the lead miners’ requests were defeated. 
Otherwise an unsuccessful shaft might have caused more injury to 
the industry, or a single successful shaft venture might have proved 
too optimistic and resulted in an ill-fated boom. 


InpusTRY REGULATION 


The nineteenth century has been characterized as the era of 
laissez faire. If this means it was an age of few restraints upon busi- 
ness, the phrase fits the facts. The mining industry was “bothered”’ 
very little by government interference. The number of laws designed 
to interfere with the businessman’s theories of how he should and 
could conduct his activities were so few that they could almost be 
counted upon the fingers of a single individual. 

A few laws sought to protect customers of the industry against 
fraudulent practices. In 1848 the legislature enacted a measure 
requiring the county treasurer to check all scales used to weigh 
mineral ore. No ore was to be weighed on unchecked scales, and the 
penalty for violating the law was a $50 fine, one-half of which went 
to the customer.”* In 1945 a law established a standard for agricultural 
lime and required all dealers to obtain a license.*® Between these two 
laws there were practically no similar regulations. 

Laws aimed at regulating the working conditions in mines were 
almost as scarce. In 1876 a State Board of Health was created, but 

7 Wis. Ass. J. 1159 (1858). 

78 See Minority Report of the Committee on State Affairs, Wis. Ass. J. 695 
(1858). The minority report argued that the state should finance a shaft because 
it was “clearly the duty of government” to assist and encourage industry. The 
report pointed out that theoretical explanations of the origin of lead deposits 
indicated there was lead in the lower formations but an experimental shaft was 
needed to convince investors. It concluded that the state had already spent a 
large sum to explore and publish the “theoretical” facts, and that the need was to 
prove the validity of the theoretical by an actual test. 


79 Wis. Laws 1848, 51. 
80 Wis. Laws 1945, c. 516; cf. Wis. Laws 1895, c. 87. 
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the only contact with the mining industry was the requirement that 
the physicians of mining companies cooperate with the agency in 
obtaining useful information.*! More effective control over the work- 
ing conditions of miners was achieved in 1911 when the Industrial 
Commission of Wisconsin was established. This commission was given 
power, upon its own initiative or upon the complaint of some in- 
terested person, to investigate working conditions and to prescribe 
safety devices, safeguards, and standards for the repair and main- 
tenance of places of employment in order to protect the “life, health, 
safety and welfare of employes in employments and places of em- 
ployment or frequenters of places of employment.’ In 1913 the 
commission was given power to prohibit the employment of minors 
under eighteen in blast furnaces and in mines or quarries, and the 
employment of all females in or about any mine or quarry. In 
1947 the commission was given power to issue permits for the ex- 
cavation of a mining shaft if the shaft met safety standards.™ 

Laws whose purpose was conservation of mineral resources were 
noticeably absent. About the only laws which might be classified 
under this heading were those mentioned previously, designed to 
keep within the control of the state whatever mineral wealth still 
existed in state lands.** These again were not enacted until the present 
century. 

Two other fields of regulation hear more detailed scrutiny. The 
first of these was the regulation of mining security sales. A cursory 
survey of the mining industrial growth of the nineteenth century 
provides conclusive testimony of the public need for measures 
protecting investors from promoters and owners of prospective 
mineral lands. The first episode occurred during the Civil War 
decade, when oil fever hit the state. Although it is impossible to 
compile figures of the amount of oil stock purchased, some estimate 
can be gathered from the fact that the 6,648 people in Madison in- 
vested some $200,000 in oil wells in a very short period about the 
year 1865.* Geologists were doubtful whether there was any possi- 
bility of finding oil in the state, but this did not stop the boom. 
By late 1867 the boom had run its course, but not before many 
dollars had been invested in worthless stocks, a venture the state 
could ill-afford in view of the capital scarcity. 





81 Wis. Laws 1876, c. 366. 
8 Wis. Laws 1911, c. 485. 
83 Wis. Laws 1913, c. 466; see also Wis. Laws 1921, c. 434. 
8 Wis. Laws 1947, c. 404. 
8 See 1955 Wis. L. Rev. 399, 407. 
a cele Economic History or Wisconsin DurinG THE CrviL War DecaDE 
1916). 
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Almost the same sequence of events took place a few years later 
in conjunction with the Gogebic iron mining boom in 1885-6. Thou- 
sands of dollars were invested in iron stocks which turned out to be 
worthless. Millionaires were made and unmade within a year’s time. 


. . Speculators did some heavy work. More than one forty 
beyond what was understood to be the line of the ore vein was 
marked by pits and shafts... . Elegantly engraved certificates of 
stock were at once placed upon the market. The par value of a 
share would be $25 and it would be sold for from $1 to $3 a share 
in order, as the promoters claimed, to secure money to proceed 
with the work. 


How much was lost no one may ever know. Most of the big 
promoters themselves ‘‘went broke.’’ The greatest noise came 
from the losers of small sums. Business men and capitalists who 
had been stung for the most part kept the fact secret until a 
failure revealed their speculating experience.*’ 


The legal order had not yet devised means to handle the problem 
of booms built on a fictitious enthusiasm over mineral possibilities. 
Twice in the last half of the nineteenth century large numbers of 
people were victims of promoters and their own desires to get rich 
quick, but outside of suits in the courts based upon fraud and con- 
tract, law offered no solution to the problem. The ancient remedies 
of fraud and contract were available after the damage had been 
done—they were not a device to prevent harm from happening. 

It remained for the twentieth century to provide controls to pre- 
vent harm from stock promotions. In the light of the history of the oil 
boom and the Gogebic bust, it is no surprise that the first proposal 
to regulate the sale of securities in Wisconsin, in 1905, was limited 
to the sale of stock in mining and oil corporations.** For several 
years bills were introduced aimed specifically at the abuse of selling 





87 4 CAMPBELL, WISCONSIN IN THREE CENTURIES, 1634-1905, 229, 235 (1906). 
Chapter IX of this volume is a good description of the boom period. The boom 
brought quite a large number of cases to the Wisconsin Supreme Court. See Sunday 
Lake Mining Co. v. Wakefield, 72 Wis. 204, 39 N. W. 136 (1888); Pittsburg Min- 
ing Co. v. Spooner, 74 Wis. 307, 42 N.W. 259 (1889); Turner v. Iron Chief Mining 
Co., 74 Wis. 355, 43 N.W. 149 (1889); Warner v. Bates, 75 Wis. 278, 43 N.W. 
957 (1889); Gogebic Investment Co. v. Iron Chief Mining Co., 78 Wis. 427, 47 
N.W. 726 (1891); Warner v. Benjamin, 89 Wis. 290, 62 N.W. 179 (1895). There 
is no way of telling how many cases were tried and settled in the lower state courts. 


88 Wis. S. Bill No. 78,S. (1905). 
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worthless oil and mining stock.*® In 1913 a more comprehensive bill 
was passed regulating, along with other securities, the sale of oil and 
mining issues.*° The history of this enactment and the subsequent 
amendments have already been adequately related.*! The legal order 
finally perceived the need for security regulation in the mining field. 

The second field of regulation which merits more detailed descrip- 
tion is the handling of the mining industry’s relationship to employees 
injured at work. Altogether sixteen cases stemming from mining- 
industrial accidents were decided by the state supreme court. There 
are no figures showing the number of similar questions presented to 
lower courts. Mining and reduction of ores were dangerous activities 
and the problem was one of allocating the social costs involved. 

From the beginning of the industry to 1911 the liability of em- 
ployers to employees injured in the course of employment was based 
upon employer’s negligence. Courts, deeming the employer-employee 
relationship immaterial, adopted rules which had been devised to 
settle similar disputes where the plaintiff and defendant were not in 
an employer-employee relationship. In addition to borrowing the 
principle of liability based upon negligence, the courts adopted the 
common law defenses of assumption of risk and contributory negli- 
gence,*? and denied the employer’s responsibility for the negligence 
of a fellow servant.** 

In 1911 the legislature acted to abolish the defense of assumption 
of risk and the fellow servant rule. If the employer elected to utilize 
it, the law established a different system of compensating industrial 
accident victims by substituting employer absolute liability in 
lieu of liability based upon fault for employment-connected in- 
juries.** Contributory negligence remained available as a defense.%® 
In 1919 the legislature extended the statute to include “occupational 

89 See Wis. S. Bill No. 589,S. (1909); Wis. S. Bill No. 283, S. (1911); Wis. Ass. 
Bill No. 146, A. (1946); Wis. Ass. Bill No. 689,A. (1909); Wis. Ass. Bill No. 
837,A. (1911). 

89 Wis. Laws 1913, c. 756. 

% Marshall, History and Analysis of the Wisconsin Securities Law, 1942 
Wis. L. Rev. 552. 

% See Paule v. Florence Mining Co., 80 Wis. 350, 50 N. W. 189 (1891) (as- 
sumption of risk barred recovery); Butteris v. Mifflin & Linden M. Co., 133 
Wis. 343, 113 N.W. 642 (1907) (contributory negligence). 

% Adams v. Snow, 106 Wis. 152, 81 N.W. 983 (1900). There seemed to be 
some doubt in the Supreme Court’s opinions as to the scope of the fellow servant 
rule. See McMahon v. Ida Mining Co., 95 Wis. 308, 70 N.W. 478 (1897). There 
also was some relaxation of the rule where the injured person was a minor [see 
Jones v. Florence Mining Co., 66 Wis. 268, 28 N.W. 207 (1886)] and where the 
negligent fellow servant was a minor [see Adams v. Snow, supra]. 


% Wis. Laws 1911, c. 50. 
% Dolphin v. Peacock Mining Co., 155 Wis. 439, 144 N.W. 1112 (1914). 
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diseases,’’ and the courts had considerable difficulty applying the 


law to them.” 
CONCLUSION 


What conclusions may be drawn about the relationship of the law 
and the mining industry? What appear to be the major trends of 
the law, and what shows up in greater detail as more of the picture 
is viewed at one time? 

If the conclusion is based upon the history of Wisconsin’s mining 
industry, one might aptly characterize the nineteenth century as the 
age of aid and assistance; whereas, one might appropriately con- 
sider the first part of the twentieth century as the era of regulation. 
At first blush this seems inconsistent with the generally accepted 
idea that at least the last half of the nineteenth century was the age 
of laissez faire. In many respects that was true. For example, the 
federal government retired from the field of mineral ownership leav- 
ing it to private enterprise to develop. The state of Wisconsin did 
not concern itself with ownership of mineral lands until early in the 
present century. Very few regulations were placed upon corporations, 
the business form responsible for the greatest development of the 
industry. Employers and employees were allowed to determine the 
conditions of employment by contract, which in practice meant that 
employees either worked under conditions the employer chose or 
not at all. Creditors of corporations were largely unprovided for by 
law; existing stockholders were not extended much protection, and 
the investing public was required to guard itself from financial injury 
from security manipulations. 

These important facts tend to support the conclusion that govern- 
ment interfered little with the mining industry. But one cannot over- 
look the geological surveys, the mining school, the statistical censuses, 





% Wis. Laws 1919, c. 668; Kannenberg Granite Co. v. Industrial Comm., 
212 Wis. 651, 250 N.W. 821 (1933). In Wisconsin Granite Co. v. Industrial Comm., 
208 Wis. 270, 273-4, 242 N.W. 191, 192 (1932), the court stated: 

While occupational disease as well as industrial accident is a part of the 

expense and ravage of industry, the manner in which disability from the 

former . . . is brought about is so inherently different that any attempt to 
administer the law with respect to the one under machinery adapted to the 
other can but produce botch and patchwork results. However, the administra- 
tive officers and the judicial department must strive as best they may with 
the machinery placed at their disposal, to secure the results which the legis- 
lature manifestly intended should be accomplished. 
A more complete treatment of the long legal history of the workmen’s com- 
pensation statute is beyond the scope of these articles. Almost every session 
saw changes made in the statute, some of them bearing directly upon the min- 
ing industry. See, e.g., the provision granting power to the commission to award 
compensation to an employee for wage loss due to nondisabling silicosis. Wis. 
Start. § 102.565 (1951). This section was amended and affected by Wis. Laws 
1953, c. 328, §§ 13-16. 
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and last, but certainly not least, the co:porate charter which helped 
to solve the problems of capital scarcity and to secure centralized 
control which was essential to industry development. Any realistic 
appraisal of the last half of the nineteenth century must take these 
into account, weighing their importance to the industry before one 
can conclude that government pursued a hands-off policy. One cannot 
help wondering if James Bryce was not a much more perceptive 
analyst than many would like to admit when in 1888 he wrote: 

... though the Americans conceive themsleves to be devoted to 

laissez faire in theory, and to be in practice the most self-reliant. 

of peoples, they have grown no less accustomed than the English 
to carry the action of the State into ever-widening fields.* 

The picture of the mining industry in the last part of the nineteenth 
century may show little government regulation, but it does exhibit 
more than a little governmental assistance, and it is suggested that 
a realistic consideration will prove Bryce more nearly correct than 
has been supposed to date. A final over-all conclusion must await more 
research in legal history in other fields of economic endeavor as well 
as in other states before a final conclusion may be submitted and justly 
supported. 

There is ample evidence to indicate that large groups of citizens 
were not adverse to state aid to the mining industry. The long, bitter 
and unsuccessful attempt of the lead mining area to secure public 
funds for the construction of a shaft to explore the ore possibilities of 
the lower strata is evidence that large groups of people felt it was the 
function of government to spend money to assist a floundering in- 
dustry. Likewise public insistence that the geological survey spend 
most of its time and funds explaining the ore possibilities of various 
areas in a way that would be of use to miners indicate beliefs that 
active assistance was a proper function of government. 

On the other hand the twentieth century witnessed a great ex- 
pansion of the regulatory role of government insofar as the mining 
industry was concerned. State ownership of a small segment of 
mineral property was achieved; security regulation was imposed and 
substantially perfected, and the industry was forced to shoulder the 
social costs of industrial accidents and occupational diseases. 

Another conclusion which seems to come to the front is the great 
preoccupation with policy making, and the almost complete lack of 
interest in administration. The best minds, the greatest amount of 
energy, and the bulk of the time was spent in formulating, debating 
and passing upon policies which were broad in vision and scope. 





872 Bryce, THE AMERICAN COMMONWEALTH 409 (1889). 
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Great energy was expended in establishing federal policy for the lead 
mines of the public domain. Very little attention was paid to the 
actual operation of that policy. Clear, concise and factual reports 
from federal officers demonstrated time and time again that the policy 
decision was not being implemented, but outside of sporatic efforts 
of Congress to obtain information from the executive little was done 
to the administrative machinery established to achieve the desired 
ends. The emphasis was upon ends—not upon means to achieve the 
ends. Policy makers seemed oblivious to the fact that administration 
and means were part of the key to successful achievement of the end. 

As the nineteenth century wore on there was evidence of greater 
concern about the success of laws to achieve the ends desired. The 
agency largely responsible for conducting follow-up investigations of 
the operation of laws was the legislative investigating committee. 
The investigating committee served adequately in examining the 
operations of the first two geological surveys. The various investiga- 
tions served to uncover wrongdoing, and to disclose that the basic 
cause of public criticism was the lack of concern over the survey’s 
objective between the scientists on the one hand and the public on 
the other. Future laws were able to remedy this basic lack of under- 
standing by directing that part of the survey’s function was to satisfy 
the practical needs of miners. 

Although there is evidence that legislative bodies primarily oc- 
cupied themselves with determining large scale policy, there were 
indications that they were content to have private institutions and 
private citizens determine the manner in which the industry should 
operate. The best evidence of this is the large area of policy mak- 
ing delegated to corporate executives through the granting of broad 
corporate powers in the special charters. This meant that large 
areas of policy were largely ignored by public law-making bodies. 
For example, it is very hard to point to any law or decision to justify 
the assertion that the policy behind it was a desire to conserve the 
mineral resources of the state. Although several reports pointed out 
the need to consider the conservation problem, very little was done 
in that respect.** 

For the most part the law adopted forms already in existence to 
solve problems in the mineral industry. Private ownership in minerals 





98 See, e. REPORT OF THE CONSERVATION CoMMISSION 3 (1911), pointing 
out the direct relation between the leasing system and conservation. The report 
stated that where a lessee leases mineral lands for a flat royalty there was an 
incentive to mine only the easily secured, high grade ore. “‘.. . in the zinc districts 
closer mining is done in the case of those companies who own the fee of their 
properties than by those operating on the lease system.” 
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was substantially equated to ownership of farm lands. Principles 
already settled in the field of ordinary land ownership were carried 
into the field of mineral ownership. Taxation of mineral wealth was 
accorded the same treatment as taxation of other forms of real 
property, and this failed due to the fact that real property in the 
form of mineral wealth differed in a substantial way from other real 
property. One is almost forced to the conclusion that no law making 
or enforcing agency, until rather recently, grasped the idea that 
mineral wealth was not just another form of land, but substantially 
different in many ways which called for separate and different treat- 
ment. The desire for uniform treatment, which was so strong in 
many other branches of our law, harmed the handling of many prob- 
lems in the history of Wisconsin mining. 

Many of the problems have been rectified. For example, the state 
seems on the road to a more scientific taxation of mineral wealth, 
and the lack of conservation measures does not seem to have per- 
manently injured any branch of the industry. When high grade ores 
in the world become scarce, Wisconsin’s abundant supply of low 
grade iron ores may prove to be the backbone of a great state industry, 
and it is then that errors will be harmful, if allowed to repeat them- 
selves. The history of the past relationship between law and the 
] mineral industry may then illuminate the dangers involved in the 
various routes open for travel. 
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Chief Justice Ryan and His Colleagues 


A. J. BeirzInGER* 


During his six years on the Wisconsin Supreme Court Chief Justice 
Edward G. Ryan established an enviable record as a jurist. This 
paper makes no attempt to measure the degree of his achievement 
but, instead, examines his relationships with his colleagues in terms 
of allocation of work, the politics of the consultation room and per- 
sonality conflicts. Because there was an increase in court member- 
ship during Ryan’s tenure we will first consider the period of the 
three man court from 1874 to 1878, in which the Chief Justice, for 
the most part when present, was able to impress his will on his col- 
leagues. Secondly, we will consider the period of the five man court 
from 1878 to 1880, in which Ryan’s role diminished and there was 
less unanimity. 

Tue THREE MAN Court (1874-1878) 


When Ryan came to the bench in 1874 at the age of 63, he brought 
with him an irascible suspicious nature, a wealth of knowledge and 
experience at the bar and a desire to turn out the best reports in the 
nation. His brethren, Orsamus Cole and William P. Lyon, outranked 
him only in judicial experience. Cole, who came to the court in 1855, 
was an able, deliberate and methodical man. Lyon, appointed in 
1871 on the basis of a fine war record and five years as a circuit judge, 
was the least qualified of the three.! 

In Ryan’s day the court sat for two terms a year. The burdens 
were great for a three man tribunal set up originally to serve the 
needs of a far less complex society of some 300,000 souls. By 1875 the 
population had grown almost four-fold and law suits some fifty-fold. 
Then, too, there were no stenographers, typewriters or adequate 
administrative help. The judges wrote their opinions long hand, a 
time-consuming and nerve-wracking task.? 





*Assistant Professor in Political Science at the Catholic University of America; 
Ph.B. 1940, Marquette University; A.M. 1947, University of Chicago; Ph.D. 
1954, University of Wisconsin. 

( 1F 4 eulogies of Cole and Lyon, see 86 Wis. xxxiii (1894) and 154 Wis. xxviii 
1914). 

2 Madison Patriot, July 18, 1876; Winstow, Story or A Great Court 354 
(1912). One can observe the increased flow in the court’s business by noting that 
in 1855 the court heard eighty-six cases; in 1865, 174; in 1875, 228. In 1877 Ryan 
appointed a secretary for the court, who thereafter took dictation on opinions. 
Letter from Edward G. Ryan to John J. Orton, Nov. 22, 1877, Orton Paprers 
(Wisconsin State Historical Library). 
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In the June term of 1874 the court rendered 89 opinions with Lyon 
writing 34, Cole, 28, Ryan, 27. Mere numbers do not tell the story; 
Ryan’s opinion in the famous railroad cases,’ for example, ran through 
far more pages than any other while the quality of his work far 
exceeded that of his less gifted brethren. 

The January, 1875, term was a burdensome one. The court filed 
132 opinions with Lyon responsible for 48, Cole, 43, Ryan, 39, while 
two were per curiam. In July the exhausted Chief Justice wrote that 
he worked 1,249 hours and lost 15 pounds in the session.‘ 

The August, 1875, term saw a slight decrease in opinions. Out of 
a total of 121, Ryan, ill a good part of the session, wrote 21, Cole, 51, 
Lyon, 48, with one per curiam. The decline continued in the next 
term in which out of 89 opinions Ryan drew up 30, Lyon, 29, Cole, 
27, while three were per curiam. 

Ryan’s ire was aroused shortly before the August, 1876, term when 
his associates blocked his attempt to deliver in court a scathing reply 
to some bitter comments which President Bascom of the State Uni- 
versity made on the corruption of courts in a commencement day 
speech.' His disgust continued during the term in which he wrote 
25 opinions while Cole and Lyon wrote 44 each. When the session 
ended, the pain-wracked jurist complained that his associates gave 
“. .. no support either of fidelity or capacity.” If they remained on 
the court, he wrote, “‘. . . it will be hard for me to do so.’’* 

Early in 1877 Republican ‘“‘Boss’’ Elisha Keyes, greatly concerned 
aver Ryan’s health, caused the legislature to grant him a leave of 
absence during the January term.’ Cole and Lyon carried on alone 
until Ryan rejoined them for the August term. In that memorable 
session the court wrote the record number of 142 opinions with Ryan 
responsible for 54, and Cole and Lyon 43 each, with two per curiam. 
However, the previous unanimity diminished, with the dissatisfied 
Ryan filing an additional eight separate opinions and Lyon, one 
dissent. Until then there had been but two dissents and no separate 





* The Attorney-General v. Railroad Companies, 35 Wis. 425 (1874). 

‘ Letter from Edward G. Ryan to John J. Orton, July 1, 1875, Orton Papers 
(Wisconsin State Historical Library). 

5 Milwaukee Sentinel, July 21, 1876; Winstow, Story or a Great Court 
355 (1912). Bascom probably had the contemporary Barnard and Cardozo scan- 
dals in New York in mind. 

* Letter from Edward G. Ryan to John J. Orton, Dec. 12, 1876, OrToN ParEeRs 
(Wisconsin State Historical Library). 

7 WinsLow, Story or A Great Court 376, 377 (1912). On Jan. 20, 1877, 
the Madison Patriot commented on page four: “The amount of labor performed 
by the Chief Justice since his accession to the Bench is simply overwhelming, 
and no constitution can stand such strains upon it.” 
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opinions on the Ryan court.* Then, too, Lyon and Cole, having grown 
accustomed to acting independently during Ryan’s many absences, 
discontinued their practice of leaving the important and difficult 
opinions to his pen. 

Ryan was fired with the desire to overtake the output of his 
brethren in the previous term. He thought much of their work ill- 
considered and wished to raise the quality of their opinions. In the 
process he worked frantically, chiseling out some of his finest opinions. 
Harlow Orton, soon to be on the court himself, begged his brother, 
John, Ryan’s closest friend, to ask him to work at a slower pace. 
Regretting the Chief Justice’s lack of real associates he testified to 
his superiority. 

Why, he knows everything, why cant he decide the cases at once 

and write a short opinion and ‘let er rip!’ He brings all the learn- 

ing and all the law, there is into every opinion. He cant possibly 


stand such great work . . . . His opinions are not only conclusive, 
but exhaustive of all the subjects embraced.*® 


Ryan’s letters to John Orton tell of the increase in tension and 
disagreement on the court as the term went on. Late in October he 
wrote, with satisfaction, that he had been able to prove what he had 
long suspected—that Lyon repeated and misrepresented what trans- 
pired in the consultation room. The episode began when Ryan took 
up the consideration of eight cognate causes each involving some 150 
to 200 muddled pages where one such record would have sufficed. 
When he proposed that printing costs be disallowed, Cole and Lyon 
agreed. Shortly thereafter, Ryan learned that the lawyers in the case 
were claiming that he disallowed some hundred dollars of printing 
merely ‘‘because a few pages were transposed in binding.’’ His anger 
mounted when, a few days later, the attorneys wrote the court clerk 
that Lyon had informed them this was the sole reason for the court’s 
action. 

After Ryan read the letter to Cole and Lyon in the consultation 
room the latter admitted having made the statement. Ryan sternly 
informed him that “if he was any more to repeat our consultations, 
he had better tell the truth.’’ With Cole’s consent he dictated the 
clerk’s answer “. . . denying the pretended reason and stating the 





* Ryan dissented in Berrinkott v. Traphagen, 39 Wis. 219, 229 (1875) and Cole 
dissented from Ryan’s majority opinion in Russell v. Lennon, 39 Wis. 570, 575 
(1876). In the Aug. 1877 term there were two per curiam opinions. 

* Letter from Harlow Orton to John J. Orton, Oct. 21, 1877, Orton Papers 
(Wisconsin State Historical Library). 
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true one.’’ Then he filed the correspondence in the record of the case 
“so that Mr. Justice Lyon’s lie is of record in the court.’’!” 
Convinced that the episode proved Lyon “. . . as unfit by character 
as by professional ability for any place in any court,’”’ Ryan three 
days later commented on his incompetence. 


I could very easily give the others more opinions to write and take 
less myself. But then Lyon would take half of the cases, and I 
fairly dread his writing any. The man is hopelessly incompetent. 
I almost dictate many of his opinions, and they turn out sad mis- 
apprehension and confusion. Today I have to write an opinion to 
explain one he wrote soon after I fell sick, which I clearly and 
fully explained to him a day or two before I quit work .... In 
the meantime, every case is ruled on my views. Day before yester- 
day morning, we took up the most troublesome cause on the last 
assignment. I took up point after point and solved them without 
trouble in favor of the judgment below, till I came to the turning 
point, the only doubtful one, on which I expressed my learning. 
Well, John, they sat down at their desks for a little over three 
hours, to find out that I was right, while I walked the room and 
smoked. By the time that they had got to my starting point, I 
had made up my mind on the doubtful point against my first 
leaning and they accepted it at once. I do not object to Cole’s 
slowness. It is a capital check on my quickness. But the other 
man’s consideration of causes is a mere farce. He would be a 
harmless side judge, if he wrote no opinions." 


Within the week, however, Ryan was able to report some favorable 
results. 


We have just finished reading our opinions for tomorrow... . 
I noticed that Lyon’s were unusually brief and accurate; rather 
better than Cole’s. I think he wrote them under a terror of criti- 
cism. I said no word to either. I mean to dissent from stupidity 
hereafter, not to correct it; certainly with Lyon.” 


On November 18, Ryan turned his sights on Cole. 


In a late case, both sides quoted and relied on an old case in which 
Cole wrote the opinion. In consultation, I examined it critically 
and showed that it was inconsistent with itself and wrong as a 
whole. Cole would not see it, contending that positive statements, 
repeated, did not mean what they said. We all agreed on the 
decision of the case before us, and the opinion fell in order to me. 
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10 Letter from Edward G. Ryan to Jobn J. Orton, Oct. 28, 1877, ORTON ParErs 
(Wisconsin State Historical Library). For Ryan’s ruling, see his concluding para- 
graph in Marsh v. Supervisors of Clark County, 42 Wis. 502 (1877). 
11 Letter from Edward G. Ryan to John J. Orton, Oct. 31, 1877, OrTON Parers 
(Wisconsin State Historical Library). 


12 Id. at Nov. 6, 1877. 
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I thereupon offered it to Cole, as a courtesy, (one never paid of 
late to me.) He took it. I said that if his comments on the old 
case should satisfy me, that would do. If not, I should write a 
separate opinion. Well, the day before yesterday he handed in 
his opinion. It neither states the reason of our judgment, nor ac- 
counts for the inconsistency of his old opinion. So I have written 
a separate opinion, which gives my reasons for the judgment and 
my views of the blunders of the old opinion. It is done simply and 
briefly, in civil words; but I expect him to hold against it... . 

I wish the Bar of the state could know what I do and suffer to 
raise the court to judicial respectability." 


The case under consideration was Dullaghan v. Fitch'* and the 
disputed precedent was Cole’s opinion in Jackson v. Cleveland.'* Both 
cases involved construction of payment clauses in builders’ contracts 
reserving a percentage of the estimates until the work was completed 
and accepted. In the Dullaghan case Cole held that the reserve was 
not liquidated damages and that the plaintiff could recover it, less 
the amount of the defendant’s actual damages from breach of the 
contract, without showing full performance on his part or a legal 
excuse for failure thereof. In his separate opinion, Ryan, after stating 
his reasons for concurring with the judgment, expressed his dissatis- 
faction with Cole’s explanation of his earlier opinion in the Jackson 
case. He showed that the Jackson opinion contained inconsistent pas- 
sages leaving doubt as to whether the reserve percentage was in the na- 
ture of a penalty, liquidated damages or mere security. He ended by 
remarking sharply that he wrote his dissenting comments because the 
opinion had misled the bar and might do so again. 

The correspondence continued with Ryan focusing on Cole. 

I told Judge Cole that I had written a separate opinion. He 
only grunted, well . . . . The opinion is very civil, but very severe 
in substance. 

Today, I filed a separate opinion in a case he filed the opinion of 
the court in the day before yesterday. His was right enough, but 
very lukewarm. It was assailed yesterday morning at the Bar. 
So yesterday noon I dictated a short opinion which is like good, 
stout punch to his milk and water. He watched me this noon as 
I filed it; and looked black enough, guessing, I think, what is 
was. 

In this context of tension Ryan revealed his ambition to outstrip 
his colleagues in judicial output. 


13 Jd. at Nov. 18, 1877. 

14 42 Wis. 679 (1877). 

15 19 Wis.* 400 (1865). 

16 Letter from Edward G. Ryan to John J. Orton, Nov. 22, 1877, Orton Papers 
(Wisconsin State Historical Library). The writer of this paper believes Ryan is 
ou to his separate opinion in Schettler v. City of Ft. Howard, 43 Wis. 
48 (1877). 
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As to working, I must. Besides my love of work and my pride in 
the Court and the Reports, I want to catch up. While I was sick, 
I made a pretty accurate computation. And though they got up 
a volume and more without me, I was less than 30 pages behind 
either of them in quantity; of quality, I say nothing. I think I 
will overtake them in Vol. 42. And I want to very much.” 


In his next note Ryan revealed his disappointment with his col- 


leagues’ refusal to allow him to aid in the writing of their opinions. 


Judge Dixon told me that he once offered to write some of 
Cole’s opinions, when Cole was behind. Mr. C. refused, and Paine 
said to him, Cole cares for the quantity, not the quality of his 
work. A few days ago, C said he wanted to go to Milwaukee to- 
day to stay over Sunday. So yesterday, I told him I had writ- 
ten mine and would write any or all of his, to let him go. He just 
said he would think of it, and afterwards said no, without a 
thank for my offer. This is the fact. 

Of the last assignment, four opinions fell to Cole and Lyon 
each... . It happened that 3 little cases fell to me, which I wrote 
by 3 o’cl. yesterday, beginning yesterday morning. There is 
one difficult opinion to each of them, which they do not under- 
stand, which I had decided by treating the law with them hours 
after I had made up my own mind. Neither of them can write a 
satisfactory opinion on these, and yet I am idle for a week while 
they are trying to write what I told them. Is it not a farce? And 
poor Cole cannot spend Thanksgiving with his baby boy, because 
he stays to write opinions which he does not comprehend, while 
I must find some other work for myself or lie idle.'* é 


The criticism went on unabated into December, the last month of 


the term. 


Yesterday, Cole was childish and surly again, in one of his 
grunting moods. I read him last evening my opinion on the re- 
hearing. He wrote the opinion, and the motion was made because 
he did not treat the question as I did in considering the original 
decision. Every point made in the argument for rehearing was 
discussed before the case was decided; but he either did not or 
could not meet the difficulty in his opinion. So I wrote what I 
had said before, of course more elaborately; quietly saying that 
the question had been considered in consultation and that the 
solution of it was implied in Cole’s opinion. The opinion, mine, is a 
very good one, and Cole attended to it. But he was very shy and 
reserved in his endorsement of it. It will help the profession to 
see that opinions do not always cover the discussions.'® 





17 Letter from Edward G. Ryan to John J. Orton, Nov. 24, 1877, Orton Parers 


(Wisconsin State Historical Library). 


18 Td, at Nov. 29, 1877. 
19 Td. at Dec. 1, 1877. 
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The case in question here was Gibson v. Gibson,”® a slander suit. 
Ryan’s reference to the fact that a vital facet of the case was consid- 
ered in consultation is contained in the following phrase in his opinion 
on the rehearing. ‘“We did not overlook, as counsel seems to suppose 
that the definition of personal property in Chapter 5, R.S., includes 
choses in action.’’”! His other statement in the letter above is sub- 
stantiated by this sentence: “‘All this is implied in the opinion upon 
the hearing of this appeal in which we all concur.”? Ryan would 
make known the insufficiencies of his colleagues by such sly allusions, 
the meaning of which a trained reader of the reports could readily 


discern.”* 
The disgruntled Chief Justice grew increasingly bitter as the term 


drew toward an end. 


I have now to do nearly all the investigation, with a little help 
from Cole; and all the thinking, without help. I often spend days 
trying to get them to comprehend cases which I do at sight. And 
when they are decided on my views, after fearful waste of time, 
labor and patience, I have to see my views assigned to them to 
write; and it is hard on me, and damaging to the Court, to see 
them mangled, by Cole often, and by Lyon generally. They used 
to leave important opinions to me. Now they grab them for them- 
selves. They evidently do so out of jealousy, by concert between 
them. I succeed sometimes by finesse in securing difficult cases 
to myself. But not often. For example, we decided some days 
since a case in which the decisions in which I wrote impartial 
opinions were assailed by counsel. No courtesy is ever extended 
to me. So the opinion went to Lyon. I doubt if he would be will- 
ing, I do not doubt that he would be unable, to support the for- 
mer decisions intelligently. He does not comprehend them, never 
did. So rather than see my old opinions misinterpreted and im- 
peached by his blundering support, I had yesterday, in advance, 
to dictate a separate opinion. When I see his, I may have to alter 
it. Otherwise it is ready. I think the contrast . . . will be edifying. 

. . . Cole is a dull, dry, obstinate egotist, always satisfied with 

himself and his work . . . . Lyon is a flippant, flatulent, unstable 

dunce, who really thinks he writes as good opinions as Spencer 
or Taney; he is unable to comprehend his own inferiority. A man 
is not altogether a fool, who knows he is a fool. But that is not 

Lyon’s case.*4 

2043 Wis. 23 (1877). 

1 Td. at 32. 

2 Td. at 36. 

23 For Ryan’s criticism of some of the work done in his absence, see his opinions 
in Torrey v. Nixon, 43 Wis. 142, 145 (1877), Ward v. Busack, 46 Wis. 407, 414 
(1879) and Lauer v. Bandow, 43 Wis. 556, 563 (1878). See also his censure of Lyon 
in Wells v. Perkins, 43 Wis. 160, 166 (1877) and of Cole and Lyon in Noyes v. 


State, 46 Wis. 250 (1879). 
*% Letter from Edward G. Ryan to John J. Orton, Dec. 2, 1877, OrTON Parrrs 


(Wisconsin State Historical Library). 




















SR seh 


RE de ei an ee 








July] CHIEF JUSTICE RYAN AND HIS COLLEAGUES 599 


The dispute here concerned the third Bass case.* It appears Ryan 
had legitimate reason for resentment. The discussion of the question 
of the responsibility of a railroad company for the acts of its agent in 
the first Bass case** and the corresponding formulation of rules con- 
cerning compensatory and exemplary damages in the Craker case?’ 
were his work. It is true Lyon wrote the opinion in the second Bass 
case,”* but there the decision turned on an excessive award of damages. 
With counsel directing his fire in the third Bass case upon the de- 
cisions in the first Bass and Craker cases, it would seem that Lyon, in 
basic decency, ought have turned over the case to Ryan. Instead, 
because it fell in order to him on the assignment, he felt it was his 
right to write the opinion. 

A week later, after Keyes advised him not to resign because of his 
distress over the coming election of additional judges to the court, 
Ryan lamented: 


But John, the annoyance, even now is wearing out my life. I 
am responsible for the sugar loaf, and yet I must see it standing 
all the time on its small end. 

I have been very miserable in health for the past two days 
or so. I am determined to sit and work as long as I am physically 
able. It might be a good thing for me, one of these days, to drop 
in the Court room. For, as things are, I have nothing to live 
for. ... My life is a grand failure and disappointment, and I am 
very weary of it. I love the work I have to do, if I were not daily 
baffled by drones and dunces.® 


The frustrated Chief Justice, in his letter of December 16, de- 
scribed the determination of a case and the utter uselessness of Lyon. 


In the early part of the week, in deciding cases, we came upon 
one... which involved a very critical and difficult question. We 
could find no direct authority upon it; and collateral authorities 
bore on it so differently, that they rather confused the question. 
Well, Cole and I examined it and discussed it almost a whole 
afternoon; Lyon sitting passive, utterly without comprehension 
or opinion. I had proposed a solution of the question to Cole, 
in which some of the authorities rather shook my own faith. So 
we agreed, Cole and I, to think about it over-night, and left. 
Next morning, I modified my views, and Cole at once adopted 
them, if he could find authority for one of the principles I sug- 
gested. Well, after a long search, I found this, and Cole and I 
agreed. All the while Lyon sat mute and bewildered, saying a 





% Bass v. Chicago & Northwestern Ry. Co., 42 Wis. 654 (1877). 

% Bass v. Chicago & Northwestern Ry. Co., 36 Wis. 450 (1874). 

27 Craker v. Chicago & Northwestern Ry. Co., 36 Wis. 657 (1875). 

*8 Bass v. Chicago & Northwestern Ry. Co., 39 Wis. 636 (1876). 

*® Letter from Edward G. Ryan to John J. Orton, Dec. 9, 1877, ORTON PAPERS 
(Wisconsin State Historical Library). 
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word of assent now and then. When Cole and I agreed on the 
judgment, Lyon said confidently, ‘that comes to me,’ as it did, 
and was assigned to him. Presently he left the room. Then I said 
to Judge Cole, that he had one or two simple opinions to write 
and that he had better swap one of them for that assigned to 
Lyon. I remarked that Lyon would do that with him but not with 
me. Well, he said, he did not know; perhaps he would write 
something on the question himself. Then I said I would most 
assuredly, if Lyon wrote the opinion of the Court. Is it not su- 
premely ridiculous to have such a boor and booby in the court?*° 


As it turned out, Lyon wrote the opinion and Ryan promptly filed 
a separate opinion. The case was Estate of Kirkendall: Cramer’s 
Appeal, which involved construction of the state statute of dis- 
tribution.** The reports show Ryan’s opinion more compact and 
lucid, learned and profound than Lyon’s. 

When Cole decided to go to Milwaukee for Christmas, Ryan grum- 
bled: 


Cole is the most . . . egotistical man I ever knew. He goes now, 
leaving his work but begun, to come back after his holiday; 
while I stay to do my work, and when it is done, to have no holi- 
day, because I dare not leave them alone to perpetrate all sorts of 
absurdities in the name of the Court. The man knows this, but 
does not comprehend that he should ever consult anyone’s con- 
venience but his own.* 


After Christmas the determined old Chief Justice voiced satis- 
faction at his progress in prodding his colleagues. 

It is a great comfort to me, and is really a benefit to the Re- 
ports, that they have grown to be watchful of my separate 
opinions. I suppose they consider them a censure on them. I 
know they did Dixon’s. But it is their own inefficiency which 
makes them necessary.* 


Thus by the end of the term Ryan’s prodding tactics and separate 
opinions brought his restive associates to attend more closely to their 
work. But the burden of researching, reasoning and scanning each 
opinion of the court exhausted him. When the enlarged court began 
sitting early in 1878, the weight of his years, his propensity to bicker, 
and the necessity to deal with additional associates, brought him 
to play a less influential, though even more contentious, role. 





80 Td. at Dec. 16, 1877. 

31 43 Wis. 167 (1877). 

® Letter from Edward G. Ryan to John J. Orton, Dec. 18, 1877, OnToN Papers 
(Wisconsin State Historical Library). 

%3 Id. at Dec. 27, 1877. Ryan thought that the profession would be able to see 
a difference in Cole’s and Lyon’s opinions by looking at vol. 42 of the reports 
which contained cases from both the January and August terms of 1877. Id.at 


Dec. 9, 1877. 
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Tue Five Man Court (1878-1880) 


Every now and then in the August, 1877, term Ryan remarked 
in his opinions on the heavy work load of the Court. At that very 
time the Constitution was amended increasing the number of judges 
on the high court to five. Though he favored the amendment, Ryan 
became very apprehensive as soon as it passed. His letters to Orton 
thereafter are filled with comments on aspiring candidates and in- 
dicate that both he and his colleagues contended with each other in 
pulling political strings to get men favorable to their positions on 
the bench. Attorneys Sloan and Pinney received his first blast. 


I would sit with neither; neither has the integrity of character 
to fit him for the place, and both would join in a league against 
me. I think that the sooner it is understood that I will not remain 
with utter featherheads like Lyon or knaves like Sloan, the better. 
If they will send the good lawyers who are true men, I can make 
the Court respectable. Cole is a valuable judge, and any really 
good and upright man will join me in neutralizing Lyon’s empti- 
ness and boorishness. Now, by the by, I wish you would draw out 
Dixon about Lyon’s incompetence. He dare not go back of what 
he has often said to me. And his expressing his sense of Lyon’s 
unfitness would help against other unfitnesses.* 


“God help me,’’ Ryan was wont to say, “if I get a couple more 
dunces to help me.’’** But his attempts to solicit the aid of former 
Chief Justice Luther S. Dixon were fruitless. At this time he seemed 
to be riding very hard against Dixon in his opinions.*’ IIl-feeling 
particularly arose over his opinion in the Wight case** in which he 
severely reprimanded Dixon for the part he played as federal prose- 
cutor in a case gowing out of the ‘“‘Whisky Ring”’ scandals. Writing 
to George B. Smith, a candidate for one of the judgeships, Dixon 
complained bitterly: 


I happen to know that that intriguing and malicious old madman 
who sits at the head of the bench is doing all in his power against 
you. He has covered himself with glory in his effort to blacken and 
defame me both personally and professionally on the Wight case 





#4 See, e.g., Dullaghan v. Fitch, 42 Wis. 679, 687 (1877). 

% Letter from Edward G. Ryan to John J. Orton, Nov. 11, 1877, OrToN PaPers 
(Wisconsin State Historical Library). 

% Jd, at Nov. 18, 1877. 

37 See Diedrich v. N.W. U. Ry. Co., 42 Wis. 248 (1877); Marsh v. Supervisors 
of Clark County, 42 Wis. 502 (1877); Olson v. Merrill, 42 Wis. 203 (1877); Price 
v. Wisconsin Marine & Fire Ins. Co., 43 Wis. 267 (1877); Campbell v. Thomas, 
42 Wis. 437, 451 (1877). 

38 Wight v. Rindskopf, 43 Wis. 344 (1877). 
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as you will see when you receive my printed petition in answer to 
it. 

Ryan wanted Dixon, along with William Vilas, to sit beside him 
on the bench. But with this wish went a deep fear. “It may be that 
he does not desire the Bench now, but is waiting to succeed me and 
wishes to put us off our guard.’’*° Soon he began to suspect that 
“Judge Doubledick’”’ (Dixon’s nickname) was trying everywhere to 
raise the situation of Lyon and Cole while lowering his.*! His in- 
ordinately suspicious nature is ill-concealed in the following para- 
graph. 

This noon I felt Cole’s pulse about Doubledick. . . . Oh, said 
he, Judge D. would not think of taking it. I told him I understood 
that he had said so in Milwaukee; but that he had elsewhere 
expressed his willingness to go on the Bench again, if his friends 
desired it. But Cole said he would never take the office of associ- 
ate. They are planning his succeeding me. Well, he will have to 
wait a while. 1 wish you would sound Doubledick, without ap- 
pearing to do it, at some casual meeting.*? 


Part of the difficulty between the two old friends stemmed from 
Lyon’s reelection in 1876. This was brought out graphically in a Ryan 
letter late in 1877. 


Frisbie of West Bend, to whom Dixon said he would go again on 
the Bench if his friends wished it, is an avowed candidate, prob- 
ably with Lyon’s sanction. This tends to show the understanding 
that Doubledick is to be a candidate by and by against me, not 
now. And it tends to show . . . why Doubledick broke faith with 
me last fall about Lyon’s re-election. There was probably a bar- 
gain for the succession to my place, for which Dixon supported 
Lyon whom he pronounced utterly incompetent. And they may 
have the plan of electing men so intolerable to me, that I may 
resign and give Doubledick the place at once. Dixon’s falsehood 
to me was so barefaced that I could never comprehend it, until 
this solution came to my mind.“ 


Ryan actually believed that Dixon was party to a plot master- 
minded by Lyon and certain members of the bar to force him from 
the bench.** He urged his friend Orton to sound out and watch at- 
torneys who were ostensibly figures in the supposed conspiracy.“ 


39 Letter from L. S. Dixon to G. B. Smith, Feb. 18, 1878, Smrrn Papers (Wis- 
consin State Historical Library). Dixon’s answer to Ryan can be found in the 
report of the Wight case. 

40 Letter from Edward G. Ryan to John J. Orton, Nov. 11, 1877, Orton Parers 
(Wisconsin State Historical Library). 

“1 Jd. at Nov. 18, 1877. 

4 Td. at Nov. 24, 1877. 

43 Td. at Dec. 8, 1877. 

“4 Td. at Dec. 9, 1877. 

4 Jd. at Dec. 8, 9, 1877. 
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When the effort proved fruitless, Ryan concluded that it could be 
. that great pains are taken to keep us in the dark, or that nothing 
is really going on.’’* 

Early in December, again filled with suspicions that Lyon and 
Cole favored 8. U. Pinney, “because he would be sure to sympa- 
thize with them,’’ Ryan remarked acidly: 

He would help the Court but little. He is about equal to Cole in 

capacity, and very inferior to him in other respects. He has the 

reputation, in the Bar here, of the habit of reading private 
papers of others; of going into offices in the absence of the owners, 
and spying into all that he has access to. That is a degree below 

Lyon himself. He fully expected the appointment in Dixon’s 

place and has never forgiven me for getting it.‘ 

When John Orton asked Ryan to urge brother Harlow to run, 
Ryan replied that despite Harlow’s “peculiarities and proneness to 
resent any disagreement of opinion with him,’’ he would “be delighted 


to have him. . . .”” However, he thought the better policy was to 
confine himself to objections to candidates.** 
The choosy Chief Justice thought George B. Smith “. . . a good 


advocate, but not a lawyer nor a man of any distinction.’’** When 
the name of Judge David Taylor was put forth, he commented: 
“He is a pretty fair lawyer, rather indolent, with a very positive 
character, rather phlegmatic, an irresolute, indecisive man, and at 
the same time obstinate. We might have worse men however.’’®? 

The unhappy old man fretted continually over what was going to 
happen to his court. At one time he reduced his anxieties to mathe- 
matics. 


Let us put the Court in figures; putting a good Judge, like the 
best school mark, at 9; Court of 3 at 27; Court of 5 at 45. Present 
Court say, 93.0; extra work for me to make up deficiency, 
15 =24. Future Court, say, 933.00; extra work for me to make up 
deficiency, 30 =39. And the worst of it is that I cannot make up 
the deficiency after all.” 


4 Jd. at Dec. 23, 1877. 

47 Td. at Dec. 4, 1877. 

48 Td. at Dec. 12, 1877. 

49 Td. at Dec. 16, 1877. 

50 Jd. at Dec. 23, 1877. Regarding other possible candidates, Ryan ruled out 
William P. Lynde because he believed that “. .. mere sense of inferiority would 
lead him to side with Cole and Lyon.” He was very much in favor of Charles 
Felker but supposed a recent scandal put him beyond consideration. He eens 
James Jenkins to Pinney or Smith but added: “That is not saying much. . 

Id. at Nov. 29, Dec. 12, 16, 1877. 

51 Td. at Dec. 2, 1877. The figures 93.0 and 933.0 must be read as 9:3:0 and 
9:3:3:0:0, res ctively. Thus 15 pe yer how far Cole and Lyon were deficient. 
Ryan figur his work involved the original 9 plus the deficiency of 15, adding 
up to 24. The deficiency of 30 in a new court would leave his work at 30 plus 9 
or 39. 
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In the spring of 1878, Harlow Orton, a Democrat, and David 
Taylor, a Republican, running unopposed on a non-partisan ticket 
supported by both parties, were elected to the new associate judge- 
ships. Taylor was an able lawyer who made the revision of the Wis- 
consin statutes in 1870. Orton’s election, like Ryan’s appointment in 
1874 and election in 1875, was evidence that wartime animosities 
were gone from the state political scene. He had been even more 
vehement than Ryan in his denunciation of Lincoln during the war.*? 

Ryan brought on the first quarrel on the new court by insisting 
that it adjourn until the cramped bench and court room were enlarged. 
Troubled by a kidney ailment, he found it impossible to sit for hours 
without being forced to get up and disturb his brethren. To him, 
more commodious quarters were essential. Harlow Orton described 
the altercation in a colorful letter to his brother. 


Ryan took occasion to open a quarrel with me the first day by 
getting mad and abusive because, I objected, to the court ad- 
journing indefinitely on the ground that the God d—nd Legis- 
lature had not made us new quarters or more room and, 2ndly 
to cutting a door through the library into the rooms of the Vice 
President and Clerk of the Senate and appropriating them. I 
kindly but firmly urged that in the first case, we would all be 
impeached and ought to be, and on the 2nd that the Senate at 
their extra session in June would kick us out again. Well, he acted 
like a d——d hyena, but I kept cool and said no unkind word. 
He now refuses to speak to me socially, but then he is just as 
mad at all the rest of us, but he can’t help it and so long as he does 
not stand in the way of business we can get along, first rate. ... 
We have no time to ‘tend baby’ or to act as midwives in case 
any individual judge gets into the family way, business must 
go on and go just right. . . . I was astonished and taken by surprise 
by Ryan’s insane ravings. ... We 4 agree spendidly and they are 
all very agreeable and able. Ryan is able but not amiable.® 


Angered at his colleagues’ docility, the intransigent Ryan wrote 
angry letters to Governor Smith complaining about the lack of action 
on the part of the superintendent of buildings. Finally, after making 
a thinly veiled threat to take the case to the legislature (through, 
perhaps, his friend, Keyes), he was favored by speedy action and the 
alterations were made.* 


52 Orton in 1863 accused Lincoln of deliberately provoking the war. Madison 
Patriot, p. 2, col. 1-3, Aug. 17, 1863. 

53 Letter from Harlow Orton to John J. Orton, May 6, 1878, Orton Papers 
(Wisconsin State Historical Library). 

% Letters from Edward G. Ryan to Gov. William E. Smith, June 3, 6, 15, 
17, 1878, Executive DEPARTMENT (ADMINISTRATION), ROUTINE AND DEPART- 
MENTAL CORRESPONDENCE (1874-1878), ArcHIvEs Division, Box 5 (Wisconsin 
State Historical Library). 
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His morbid suspicions now extended to his new associates. Early 
in June, he described the scene when, one day, he dropped into the 
consultation room unexpectedly. 


They were all in the room. Not a soul spoke to me except Cole, 
who turned round and stared at me as if I was a ghost, with a 
peculiar expression on his face which I never saw there before, 
half malice and half fright. I paid no heed to him or it. But he 
kept staring at me in a bewildered way while I was taking off my 
hat and coat, and quickly said—How do you do. The rest were 
all glum, even Taylor, who had been so civil speaking till now. 

They were not then caballing. They were at work. But they 
had been; and my presence unexpectedly bewildered them all. 
I of course cannot even guess what had taken place.® 


The major dispute on the new court concerned the number of cases 
to be heard on each assignment. With the old court the judges heard 
fifteen cases and recessed. Five cases were then parcelled out to each 
judge on which notes were compared, decisions made, and opinions 
written. With the new court of five, all the judges except Ryan agreed 
that more work was expected of them. Ryan desired to see more time 
given to the consideration of each case and thought that with five 
men and the old fifteen case system, better decisions could be made 
and opinions of higher quality written. Then, too, his kidneys kept 
troubling him. Any increase in the number of cases heard at any one 
time would greatly incommode him. When the other judges agreed 
to include twenty cases in each assignment, thus giving each four 
opinions, Ryan reacted violently. His overworked imagination 
brought him to conclude that his associates intended to force him off 
the bench. Enraged, he stormed out of the consultation room and 
declined thereafter to take his seat on the bench.® In a fit of stubborn- 
ness he stayed at home and as lawyers arrived from different parts of 
the state to argue cases, sent for them to air his grievances. Charles 
Felker advised Ryan, as did the other lawyers, that it was his duty 
to sit upon the bench at least for the fifteen cases provided for by the 
rule. He also told Ryan that it was his duty to sit in consultation 
with the other judges upon the other cases, even though the rule had 
not been formally changed, and thus give the people of the state the 
benefit of his learning and experience. As Felker left late that night, 

55 Letter from Edward G. Ryan to John J. Orton, May 19, 1878, Orton Papers 
(Wisconsin State Historical Library). 

56 Milwaukee Sunday Telegraph, Apr. 13, 1879, p. 4, col. 7; Jenkins, Edward 
George Ryan—Lawyer, Jurist, Scholar, 9 Reports oF Wis. State Bar Ass’N 
236, 240 (1912). 

57 The old rule was not formally changed until June 23, 1880. The change is 


noted under title of “Supreme Court Rules” in the prefatory pages of vol. 48 
of the Wisconsin Reports. 
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he said, ‘Chief Justice Ryan, I wish to God you would not allow the 
little things of this life to annoy you so much.”’ The old man, pain- 
fully conscious of his glaring shortcomings, replied frankly, ‘You 
might as well wish me seven feet high.’’® 

Ryan’s recalcitrant refusal to sit under the new arrangement shows 
up pronouncedly in the reports. In the August, 1878, term, he took 
no part in the consideration of 65 cases. Late that term he returned 
and, after filing a protest, announced his intention to sit thereafter in 
but fifteen cases on each assignment. His petulance allegedly gave rise 
to a situation in which the losing side in cases wherein he failed to par- 
ticipate, attributed its bad luck to the absence of his fine legal mind.*® 

Regarding the work of the new court, Ryan certainly can not be 
called the central and dominant force that he was with the old tri- 
bunal. Absent a good deal not only in childish protest but because of 
illness, he worked full time, before his death in 1880, in but two 
terms—January, 1878, and January, 1879. Most evident is the great 
increase in the number of his dissents. In the January, 1878, term he 
wrote 21 of the opinions of the court while Cole wrote 26, Lyon and 
Orton, 15 each, and Taylor, 12. Besides this, he wrote three separate 
and three dissenting opinions. Of the court opinions in the August, 
1878, term, Ryan wrote but 12, Lyon, 38, Taylor, 30, Orton, 29, and 
Cole, 28. At this time, he wrote eight separate and four dissenting 
opinions while Taylor registered three dissents. The January, 1879, 
term saw Ryan responsible for 24 opinions, Cole, 22, Lyon and Taylor 
21, and Orton, 18. Along with this, the Chief Justice filed four 
separate opinions and six dissents, four of which were unaccompanied 
by opinions. In the following term Ryan wrote but 12 of the court’s 
opinions while filing three dissents without opinions. 

Tension continued on the court between the Chief Justice and his 
brethren through the first term of 1879 despite his absences. In one 
of his last letters to Orton he gave evidence of this plus the fact that 
his colleagues still paid high regard to his views in the consultation 
room. 

Taylor is half friendly, as much as he has the firmness to be. The 

others hostile as usual. But the others pay more deference to me 

in the consultation room than he. 

For example, we had with the last assignment a very difficult 
case involving the assessment law of 1878. After long debate 
without coming to any conclusion, they all agreed on Orton’s 


58 Jenkins, “Edward George Ryan—Lawyer, Jurist, Scholar,” 9 Reports oF 
Wis. State Bar Assn. 236, 240 (1912). 

5° Milwaukee Sunday Telegraph, Apr. 13, 1879, p. 4, col 7. See Ryan’s thinly- 
veiled criticism of the twenty-case assignment system in Rasmussen v. McCabe, 
46 Wis. 600 (1879). 
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proposition to refer the case to me, to examine it and write the 

opinion. I finished the opinion last evening, and today called them 

together to hear it. They all warmly approved every part of it, 

except Taylor, who rather quibbled with two points in it; not 

the main, but subordinate points. So you see that in a sense I 

am Chief Justice still.®° 

Shortly after writing this letter, Ryan grew so seriously ill that his 
life was despaired of. From his sickbed the troubled Chief Justice sent 
for his associates who quickly answered his call. The differences of the 
past were forgotten and the sick old man was reconciled with his 
brethren. Thereafter during this spell of illness, they called on him 
regularly, genuinely solicitous of his heath and interest.*! After he re- 
covered, things went more smoothly on the court.® 

Illness prevented Ryan from participating in the January, 1880, 
term. With the start of the August term, he was back, ready to carry 
a full load. On October 9, he went out riding in his carriage and 
caught a cold. Four days later, when a case in which he had been 
counsel for one of the parties was called for argument, he withdrew 
from the bench, expecting to return the next day. But his cold gave 
rise to a serious illness which culminated in death on October 19, 
1880.* 

CONCLUSIONS 


In eulogizing Ryan after his death, Justice Cole denied that, under 
his rule, the consultation room was the scene of endless verbal con- 
flict. Admitting Ryan had a quick temper, Cole declared him neither 
hasty in judgment nor obstinate. Though he often made up his mind 
quickly, “. . . he listened with attention to whatever anyone had to 
say adverse to his views, and often readily came to their conclusion 
when it seemed supported by the better reason or authority.’’ Cole 
never expected to be treated with more consideration or respect in 
the consultation room than that given him by Ryan. He conceded 
that disagreements arose but ascribed them to matters “entirely 
foreign, or merely incidental, to the proper business of the court.’ 

We can agree with Cole that the fracas over Lyons’ “lie,’’ the “‘poli- 
ticking’’ over candidates for the enlarged bench, the dispute over the 
close quarters on the court, and the question of the number of cases 

60 Letter from Edward G. Ryan to John J. Orton, July 1, 1879, Orton Papers 
(Wisconsin State Historical Library). The case was Plumer v. Board of Super- 
visors, 46 Wis. 163 (1879), in which Ryan, for the court, declared invalid the main 
sections of the tax assessment law. 

6! Milwaukee Sunday Telegraph, July 27, 1879, 5. 5, col. 4. 

® Letter from Harlow Orton to John J. Orton, Dec. 14, 1879, Orton Papers 
(Wisconsin State Historical Library). 


83 Wisconsin State Journal, Oct. 19, 1880, p. 1, col. 4. 
4 50 Wis. 23, 49, 50 (1880). 
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to be heard on each assignment, were matters foreign or incidental 
to the court’s business. However, the great smoldering cause of dis- 
agreement, which did not manifest itself in verbal battle, lay in the 
intellectual superiority of the Chief Justice and his consciousness 
thereof. Ryan had the perfectionist’s hatred of the mediocre, the 
master craftsman’s disdain of verbosity and imprecision, and the 
cruel intolerance of the genius for those not able to meet his high 
mark. For three years, despite many absences, he was able to guide 
his court in almost complete unanimity. When fissures began to ap- 
pear, his morbidly suspicious nature precluded any permanent re- 
pair, even though his disciplinary use of the separate opinion in 
the August, 1877, term bore fruit. When the five man court took over, 
instead of seeking accord by playing down possible causes of conflict 
he brought them to the surface. Unable to perceive that though the 
office of Chief Justice remained the same, the role had changed, Ryan 
became but a shadow of his former influential self. The new court 
demanded a Chief Justice who was, at most, primus inter pares. Be- 
cause of his intellectual pride, psychological neuroses and physical 
debilitation, he was incapable of playing the part. Coming to the 
court after Edward Whiton and Luther Dixon, Edward G. Ryan 
was the last, in point of time only, of a triumvirate of great, vigorous 
and dominant Chief Justices who served Wisconsin so well in the 
formative period of its law. 








The Factor'’s Lien on Merchandise—Part II 


Rosert H. SKILTON 


By the nature of its subject matter, a security interest in mer- 
chandise raises certain special problems. A security interest in a res 
over which the borrower is given extensive disposal power—a power 
which may be necessary if the borrower is to continue in business— 
may seem to be at least anomalous, and possibly a contradiction in 
terms. The sight of a merchant disposing of goods in the normal 
course of business should not, perhaps, suggest that he ostensibly 
sells as unencumbered owner, especially in these days when whole- 
sale financing and consignment arrangements are familiar practices 
in many lines of business. But the basic idea of a security interest 
that would be good against some third parties and not against others— 
good against general creditors, and subsequent mortgagees and 
pledgees of the borrower, but not good against buyers in the ordinary 
course of business—was difficult for common law to grasp. It was 
the basic idea of the semi-security interest. Legislative fiat was some- 
times required to surmount the “logical’’ objections of common 
law. The factor’s lien acts of the twentieth century are examples of 
legislative intervention to supply asserted business needs which com- 
mon law had, on the ground of logic and precedent, been unable or 
unwilling to supply. 

Fundamental to the factor’s lien acts is provision for publicity 
of the lien. The technical aspects of publicity requirements estab- 
lished by statutes are inescapable. The practicing lawyer knows that 
it is best to dot the i and cross the ¢ when it comes to meeting the 
terms of legislative filing provisions. Short of literal compliance, he 
runs the risk of having seemingly harsh results visited upon a secured 
interest claimant whom he represents. There are, of course, policy 
questions: To what extent should literal compliance with filing or 
other publicity provisions be required to give effect to a security in- 
terest? And what measure of publicity should be required? 


PuBLicITAL REQUIREMENTS 


Posting 


In all states, the efficacy of the statutory factor’s lien vis-a-vis 
the borrower’s creditors is dependent upon compliance with publicity 
requirements if the borrower remains in possession of the merchandise. 
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In some states the publicity requirements are double—posting and 
filing. In others filing alone suffices. Wisconsin is in the latter group. 

The posting requirement provided by some statutes originates with 
the New York Act of 1911. The inclusion of the posting requirement 
in this act may have been inadvertent or the result of excessive 
caution. An earlier bill, passed by the New York Assembly in 1910, 
had provided for publicity only by posting. Governor Hughes vetoed 
this bill on the ground that the provision for publicity was insufficient. 
A substitute bill of 1911 added a filing requirement to meet the Gover- 
nor’s objection, and retained the posting requirement as well. This 
bill became section 45 of the Personal Property Law. 

Is the additional requirement of posting necessary or helpful? To 
the uninitiated, a legend which reads “Jefferson Jones, Factor,” 
posted at the entrance to the borrower’s premises, is cryptic. The 
officer of one factoring company recalled with some amusement the 
time when an acquaintance of his, having seen the company’s name 
outside a textile establishment, had called him on the phone and 
asked for a discount, on the supposition that the company was en- 
gaged in selling dry goods. To the “‘trade,’’ of course, the sign would 
be meaningful. 

The posting requirement entails some uncertainties. In the first 
place, it is not enough that the sign be properly posted. It must stay 
posted. The lender may supervise the posting of the sign. He may 
even take photographs. But he cannot be on the premises of the 
borrower all of the time. A dishonest borrower may remove the 
sign in his absence. Unannounced visits must be made to check and 
recheck. In the second place, accidents can happen. The sign may not 
be put in the proper place for the public to see. New York factors are 
still talking about the time a million dollar lien was lost because the 
factor’s sign was concealed behind an entrance door when the door 
was kept open during the business day.! 

To the extent that information of the filing of factor’s liens is 
disseminated by credit reporting agencies and consulted before credit 
is extended, the posting requirement would seem to be surplusage. 
Possibly posting may serve to notify some people who would other- 
wise be in the dark. 

There is now a concerted movement to delete the posting re- 
quirement from factor’s lien acts. The movement has already been 
successful in several states, including New York, and it may be that 





1See Silverman, Factoring: Its aeae! Aspects and Economic Justification, 13 
Law & Cont. Pros. 593, 604 (1948). 
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before the end of the present year this requirement will have virtually 


disappeared.? 
The posting requirement of the New York Act was made to seem 


somewhat ridiculous by the decision of the Court of Appeals in 





2 I am indebted to Commercial Investment Trust for the following statement in 
support of deletion: 

‘Lo date so-called Factor’s Lien Statutes, which permit manufacturers, whole- 
salers, and others, to obtain loans and advances on the security of a general lien 
on merchandise inventory, have been enacted in twenty-two states. As in the 
case with chattel mortgages, trust receipts, conditional sales statutes and similar 
security devices, all of the Factor’s Lien Statutes require that a document be 
filed with the clerk of the county or other appropriate filing officer as a condition 
to the effectiveness of the lien and as constructive notice of the lien to the creditors 
of the borrower. 

As originally enacted, approximately half of the Factor’s Lien Statutes specified 
that, in addition to public filing, a sign containing the name of the lien holder be 
posted at the entrance to each place where the merchandise subject to the lien 
would be located. For the reasons mentioned later, many of the states which 
initially required the posting of a sign subsequently dispensed with this require- 
ment by an appropriate amendment to the statute. To be specific, although the 
statutes of Massachusetts, New Hampshire, New Jersey, New York and Penn- 
sylvania as originally enacted required the posting of a sign, subsequent legislation 
has been adopted repealing this requirement. Of the twenty-two states in which a 
Factor’s Lien Statute is in efiect, only six states still require the posting of a sign. 
Next January when the legislatures convene in Connecticut, Maine, Missouri, 
North Carolina, Texas and West Virginia, bills will be introduced in each state 
for the pur of repealing the sign requirement. If all of such bills are enacted, 
Virginia, ehent leghtintave does not meet for another year, will be the sole state 
to retain the sign requirement. 

This miner te hy scons its way into the statute not through any intent to give 
added publicity to the lien arrangement, for certainly it does not establish that, 
but calor for historical reasons. When initially introduced in 1911, the New York 
Bill, which was the forerunner of this type of legislation, merely required the 
posting of sign. The bill was vetoed on the ground that it should contain pro- 
visions for public filing as in the case with mortgages. After the requirement for 
public filing was inserted, the measure became law in New York, but many states 
in enacting statutes patterned after the New York law automatically adopted 
the posting provision without giving any particular thought to the efficacy of the 
sign requirement. Most of the states, however, scrutinized the New York statute 
in detail and in addition to improving the draftemanship, dispensed with the 
sign requirement as pointless and unnecessary. 

The sign requirement is unrealistic. It presupposes that credit investigators 
make & personal examination of the premises of b borrowers for the purpose of 
ascertaining what liens, if any, are outstanding. This is hardly the case, however, 
for even to those most skilled in the credit field, the posting of a sign with the 
factor’s name on it conveys nothing. It does not state in any way that anyone 
claims a lien on property within the building, nor does it indicate in any way that 
the owner has siehaed art of its assets. As a matter of practice, banks and other 
credit grantors rely exclusively upon financial statements, reports issued by credit 
agencies, and, of course, on the examination of the public offices in which the 
notices of lien must be filed. 

In many small cities and towns and especially in rural communities, the posting 
of a sign by a manufacturer gives rise to rumors among the employees of the plant 
that some sort of trouble exists, that the plant is being taken over by a new 
management or by a bank or factors. Obviously, such a situation does not exist 
if the filing of a public notice is the sole requirement, for in that case no one has 
any knowledge of the lien other than those who may be legitimately interested 
in it. 

The sign requirement is also objectionable because to some degree it makes the 
validity of the lien dependent upon the borrower’s cooperation in maintaining 
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Utica Trust & Deposit Co. v. Decker.* From 1922 to 1924 the plaintiff 
company financed 244 cars of an automobile dealer, covering the 
cars by a series of 58 chattel mortgages. A term in the mortgages 
stipulated that the dealer would not sell or use any of the cars covered 
by the mortgage “for other than exhibition purposes, until the same 
has been released from this mortgage.’’ The mortgages were filed 
under section 230 of the Lien Law—chattel mortgage filing provi- 
sions. While in the aggregate the cars covered by this series of mort- 
gages may have been a substantial share of the dealer’s total inven- 
tory, the plaintiff did not post the dealer’s premises, as required under 
the New York Factor’s Lien Act.‘ The plaintiff sought to enforce 
the mortgages on two cars which had been sold by the dealer to 
innocent buyers. The dealer had not obtained the release of the cars 
from the plaintiff. There was no evidence that the plaintiff had in 
the past permitted sale of cars without prior release. The innocent 
buyers as defendants contended that the plaintiff’s failure to post 
the premises as required under section 45 defeated the plaintiff’s 
claim. (The defendants also argued that the plaintiff, by consenting 
to exhibition of the cars, was estopped to assert his interest.) The 
Court of Appeals dismissed the defendant’s contentions and gave 
judgment for the plaintiff. 

The Decker case is interesting from several angles. The decision 
demonstrated that systematic financing of a dealer by chattel mort- 
gages may be done without posting under section 45, although the 
effect may be to cover as much inventory as a factor’s lien could. 
If the purpose of posting is to prevent creditors from being deceived, 
posting should be required in all situations where all or a substantial 
part of a dealer’s merchandise is covered by a lender’s interest. But 
here as elsewhere it seems too much to expect consistency. 

The opinion in the Decker case contains observations on the 





the sign as initially posted. Some instances have occurred where a borrower, 
without the lender’s knowledge, has removed the sign or placed it in a less con- 
spicuous location. It is also possible that the sign could be removed or obliterated 
or obstructed by vandals or natural causes such as storms or the growth of vines 
and shrubs. Conceivably, a court can hold the entire lien invalid because the 
sign was not continuously posted as required by the statute. 

The sign requirement is unique and finds no counterpart in other statutes pro- 
viding for liens on personal property, e. g., no such requirement is found in the 
various chattel mo: e, trust receipt and conditional sales statutes nor does the 
Uniform Commercia. ‘Coie make provision for it. 

3244 N.Y. 340 (1927). 

*N. Y. Persona Property Law § 45. This statute, as well as the New 
Hampshire and Wisconsin Factor’s Lien Acts, appears in full in Appendix B, 
at the end of this article. 
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applicability of section 45 to the situation involved. The court de- 
cided that there was nothing in the statutory language to compel 
the plaintiff to comply with section 45. But might the plaintiff have 
utilized section 45 had it desired? (The discussion on this point is 
really obiter dicta.) Grave doubt was expressed. The plaintiff’s 
security was in the form of a chattel mortgage. The lien right pro- 
vided by section 45 did not fit the case: 


If we apply the common-law concept of a chattel mortgage we 
will have no difficulty in making the distinction. Thus. . . the fol- 
lowing definition is given: “‘A chattel mortgage is a present trans- 
fer of the title to the property mortgaged, subject to be defeated 
on payment of the sum or instrument it is given to secure.”’... 
Chattel mortgages are in no sense “liens upon merchandise or 
the proceeds thereof’’ for they are not liens at all. They are not 
“created by agreement.’’ They are not given to secure “the pay- 
ment of commissions or other charges.’’ A mortgagee named 
therein could in no true sense be designated ‘‘as lienor, factor or 
consignee”’ in a sign to be posted as required by section 45 of the 
Personal Property Law.5 


The Decker case raises the a whether a security agreement 
worded in the language of title and defeasance may appropriately 
be brought within the requirements and advantages of a factor’s 
lien act. The dicta in the Decker case may be discounted to some 
extent because the arrangements involved were obviously intended 
by the parties to function as chattel mortgages, and because of the 
narrow view the court took to the Act of 1911. The dicta may not 
be intended to suggest a factor’s lien agreement may not use title 
and defeasance language in purporting to create a security in- 
terest in a dealer’s entire stock, with after-acquired clauses, par- 
ticularly if intended by the parties to operate under the factor’s 
lien act. 

Nevertheless, the language warns us that draftsmen of factor’s 
lien agreements had best stay close to the lien language of the act, 
and avoid words of title and defeasance. Unless the agreement clearly 
provides for a lien and not a security title arrangement, the lender 
may see scholasticism come to life, reawaken the semantic distinction 
between title and lien which has troubled the law of secured trans- 
actions. He may see his case depend upon the answer to a subtle 
question which, in the words of Learned Hand (referring to the 
distinction between pledge and chattel mortgage agreements) ‘‘floats 





5 244 N.Y. 340, 346-347. 
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nebulously in that fog, ‘the intent of the parties’ out of which the 
courts are so apt to evoke what they most want.’’¢ 

There is also the possibility that a particular security arrangement 
may qualify for filing under a factor’s lien act and under some other 
act as well. (The possibility is suggested in the Decker case.) If the 
secured party has an election, his filing choice may determine the 
extent to which he may enforce rights granted by the security agree- 
ment. It would be a case of mechanics determining substance.’ 

In any event, there may be nothing to prevent a borrower giving 
a lender both a chattel mortgage and a factor’s lien on his merchan- 
dise. As events develop, the lender possessed of such double security 
may choose to act under one or the other. In a letter to the writer, the 
representative of one large Texas lender stated: 


In instances where we obtain a factor’s lien, it is customary for 
us to create the lien in our loan agreement, which is a written 
contract entered into by and between the borrower and this bank. 
We then file the Notice of Factor’s Lien as required by the 
Statute. It is also our practice to take a Chattel Mortgage cover- 
ing this merchandise which is the subject of the Factor’s Lien. 
We do not ordinarily record the Chattel Mortgage, but hold it 
as a device by which we may foreclose upon the security in the 
event such a course should become necessary. The filing of the 
Notice protects our lien. We have not, up to this time, found it 
necessary to enforce our Factor’s Liens and there is a possibility 
that if the time should come when it is necessary for us to do so, 
we will use the Chattel Mortgage as a matter of expediency but 
will also proceed through court action.® 


Filing 
All of the factor’s lien acts make provision for filing. Filing under 
the acts is at the county level, in contrast with UTRA, where filing 


is at the state level. Typically filing is in the county where the mer- 
chandise is located. As in the case of UTRA, a simplified notice ful- 





6 Jn re German Publication Society, 289 Fed. 509, 510 (S.D. N.Y. 1922). 
See 2 GLENN, FRAUDULENT CONVEYANCES AND PREFERENCES § 484 n. 68 (rev. ed. 
1940) (citing this case). See 1 Jones, CHatre, MortcaGes AND CoNDITIONAL 
Saues § 6 (6th ed. 1908). The Commercial Code would discard distinctions based 
on title v. lien in the field of personal mtn secured transactions. UNIFORM 
ComMERCIAL CopeE § 9-202. As to the Wisconsin position on chattel mortgages 
(lien v. title), see Midland Nat. Bank & Trust Co. v. Peterson, 229 Wis. 19, 281 
N.W. 683 (1938). 

7It may be ible for a tranaction worded as a factor’s lien transaction to 
qualify under UTRA, without filing, for the secret security interest contemplated 
by UTRA, if the factor gives new value for the acquisition by the borrower of 
incoming merchandise described by a writing or, in Illinois and Wisconsin, gives 
new value against the security of old stock. 

® Quoted from letter by W. E. Daly, General Attorney, Houston Bank for 
Cooperatives, dated February 11, 1952. 
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fills the filing requirement. The basic lending agreement is not filed. 
Statements of merchandise received and covered by the lien are not 
filed. The gist of the typical notice provision calls for the filing of - 
a statement setting forth the names and addresses of borrower and 
lender, the general character of the merchandise subject to the lien, 
and the period of time during which loans and advances will be made 
under the agreement.* The precise provisions of the statutes, however, 
vary widely. 

The language of the statutes would seem to permit a very gen- 
eralized description of merchandise. It may be supposed that a court 
would make short shrift of most challenges based upon insufficiency 
of description. The purpose of a description should be to give reason- 
able notice to creditors who read the record before dealing with the 
borrower, and to identify the subject matter of the lien. It would 
therefore seem to be the exercise of reasonable caution to specify 
the particular kinds of commodities or fabricated goods which are 
involved and their locations. If the borrower is a manufacturer, and 
the basic agreement subjects all of his inventory to the lien, the 
notice should specify that the merchandise includes raw materials, 
goods-in-process and finished goods. It would probably be wise for 
the notice to specify that the lien includes after-acquired merchan- 
dise, and the proceeds from the sale of merchandise. These are merely 
hazarded guesses as to the sort of description which may suffice to 
meet the requirements of a factor’s lien act. The practicing attorney 
must form his own judgment, based on the state statute before him. 
He knows full well how troublesome the homely problem of suffi- 
ciency of description has been when the subject matter of a security 
interest has no identifying number, stamp or survey points.’ Par- 
ticularly when the subject matter is loose and changing. But if the 
notice specifies (in accordance with the agreement) that all of the 
borrower’s merchandise at a particular location is included, it would 
seem that it is a fairly easy task to write a sufficient description. 





® The Wisconsin version, for example, provides: 
Notice of the creation of a factor’s lien shall be signed by the factor and the 
borrower, shall be filed as hereinafter provided, and shall contain the followi 
information: The name and address of the factor, and the name under whic 
the factor does business, if an assumed name; the name and address of the 
borrower; the general character of merchandise subject to the lien, or which 
may become subject thereto, together with the place or places where such mer- 
chandise is or will be situated; and the date of the written agreement between 
the factor and the borrower and the period of time, not exceeding one year 
from the date of filing the notice, during which loans or advances may be 
made against merchandise under the terms of said agreement. Wis. Srar. 
§ 241.145(3) (1953). 
10 See, by way of analogy, the discussion of description of livestock in Hannah, 
Farmer Financing Problems: Legal Aspects of Short Term Financing, 42 Iu. Bar J. 
751 (1954). 
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Provision for filing at the county level is in accord with tradition. 
County level filing is ostensibly for the convenience of local citizenry. 
It makes fundamental good sense in the case of real estate, but less 
sense where the subject matter is goods which can be moved about 
from place to place."' Some statutes require that the filing be made 
in the county where the goods are located and in the county of the 
residence of the borrower. Even so, what assurance is there in some 
cases that a credit searcher has consulted the proper county records? 
In the case of automobile security interests, there seems to be a 
tendency to change from county to state filing. UTRA is in accord 
with this tendency. Automobile registration statutes making regis- 
tration of liens with the state motor vehicle departments followed 
by notation on the title certificate, the only way to perfect the inter- 
est are also in accord. But there is still strong resistance to state 
level filing of all security interests in goods.'* 


11 Where the secured interest is in a fleet of trucks operating interstate, filing 
problems are aggravated to the extreme. To protect the security interest against 
the claims of acting creditors of the borrower, it could be, under the laws of some 
states, that filing would be necessary in every county of every state through 
which the trucks passed. Where the collateral is mobile, there are strong argu- 
ments for centralized filing and a conflicts rule which would make filing in one 
state enough. Section 9—103 (2) of the Uniform Commercial Code, considered 
in context with 9—401 (1) (a), would enormously simplify filing problems for 
security interests in mobile equipment. For a terse pe am of such filing 
problems, and the advantages of the Code in this respect, see UN1rorm Com- 
MERCIAL CopE, SUPPLEMENT No. 1, at 79-80. 

12 Localized filing tends to increase the risks of filing, as well as the risks of the 
record searcher. From the security interest holder’s point of view, it increases the 
chance of fatal error through misfiling or imperfect filing. Local filing provisions 
may vary, depending on the secured interest involved, and the variations, not 
being founded on compelling common sense, increase the technicalities in the 
law of personal property secured transactions. The situation in Wisconsin, while 
not as complicated as that in some other states, is illustrative. Conditional sales 
contracts or copies thereof must be filed in the office of the register of deeds of the 
county in which the goods are first kept for use by the buyer after the sale. Wis. 
Star. § 122.06 (1953). Special provisions govern sales of fixtures and rolling stock. 
Chattel mortgages or copies thereof must be filed in the office of the register of 
deeds of the county in which the personal property is situated. Wis. Srar. § 
241.10 (1953). Notices of factor’s liens must be filed in the office of the register of 
deeds of the county in which merchandise subject to or to become subject to the 
lien is or will be situated. Wis. Stat. § 241.145(4) (1953). Notices of trust receipt 
yay Sige be filed in the office of the Secretary of State. Wis. Stat. § 241.43 
(1953). But provision is made for election between filing statutes. Wis. Star. 
§ 241.46 (1953). Assignments of accounts receivable are not filed. Wis. Stat. 
§ 241.28 (1953). Filings of conditional sales, chattel mortgages and notices of fac- 
tor’s liens are valid for three years, and various provisions are made for the filing of 
renewals. Filing of notice of factor’s lien protects advances made for only one year. 
Chattel mortgage and factor’s lien filing is the race-for-the-record kind, but a 
ten-day period of grace is given for conditional sales. Notice of factor’s lien must 
be filed within fifteen days after the execution of the written agreement. Wis. 
Strat. § 241.145(4) (1953). Presumably chattel mortgages and conditional sales 
filed more than 21 days after creation may be attacked as preferential under 
§ 60a of the Bankruptcy Act as amended in 1950. There are special provisions for 
the filing of follow-up statements in the case of mortgages on stock in trade, 
Wis. Star. § 241.14 (1953), and consignment arrangements, Wis. Stat. § 241.26 
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Provision for filing at the county level may limit the reach of the 
factor’s lien. The Wisconsin act provides, ‘‘Notice of the creation of 
a factor’s lien shall be filed in the office of the register of deeds of 
the county in which the merchandise subject to or to become subject 
to the lien is or will be situated.’”’ Filing in this county would seem 
to suffice to attach the lien to merchandise in transit, shipped to 
the borrower with title passing to him at the point of shipment, even 
before such merchandise reaches the county where the notice is filed. 
Some dealers, however, conduct a part of their business on a “drop 
shipment”’ basis. They may direct their suppliers to fill a customer’s 
order by shipping directly to the customer. By direction the consignor 
may ship the goods to the dealer as consignee, at the address of the 
customer. In a case like this, title may pass to the dealer at the point 
of shipment. Can such merchandise be included within a factor’s 
lien? County filing requirements apparently in many cases could 
prevent attachment of the lien to drop shipped goods. Where drop 
shipments are a substantial part of a borrower’s business, the lender 
may desire to supplement his protection by insisting upon assign- 
ments of the accounts receivable arising.'* 

Some of the statutes set a time within which the notice must be 
filed. The Wisconsin act, for example, prescribes that ‘“‘such notice 
of the creation of a factor’s lien shall be filed, as hereinafter provided, 
within 15 days after the execution of the written agreement... .’’! 
The act does not specifically state what consequence will ensue from 
a delayed filing. The fifteen days are not a period of grace, such as the 
ten-day provision of the Conditional Sales Act. A race-for-the-record 
type of recording seems to be contemplated. Under the Wisconsin 
act it seems clear that the filing of a factor’s lien notice within fifteen 
days of the written agreement will not relate the lien back to the 
time of the agreement so as to defeat the rights of intervening attach- 
ing creditors. The lien is to be effective “from and after the date of 





(1953). The filing of notice of trust receipting is good to protect transactions which 
are within one year of the date of the filing, with provision for renewal. Wis. 
Start. § 241.43(4) (1953). When conditionally sold chattels are transported from 
the county where the contract is filed to another county, refiling must be made in 
the county where the property is relocated within ten days after the seller has 
received notice of the county to which the goods are removed. Wis. Strat. § 122.14 
(1953). If a chattel mortgage is involved, the original filing suffices to protect, 
Peterson Cutting Die Co. v. Bach Sales Co., Inc., 269 Wis. 113, 68 N.W.2d 804 
(1955), at least 7. to such time as the mortgagee is apprised of the removal. 
The situation in Wisconsin, while complicated by the variety of special filing 

rovisions, appears simple when compared with the New York situation. See 

NIFORM CoMMERCIAL CopDE, SUPPLEMENT No. 1, at 185-88. 

18 The special risks and procedures involved in financing drop shipments are 
set forth in Seidman, Finance Companies and Factors, NATIONAL CONFERENCE 
or CoMMERCIAL RECEIVABLE CompaniEs, Inc. 47 (1949). 

4 Wis. Stat. § 241.145(4) (1953). 
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filing.’’"* Thus the effect of delayed filing under the act must be some- 
thing other than the loss of relation-back rights. The likeliest inter- 

‘ pretation is that delayed filing will be ineffective as to all creditors, 
at least as to creditors who extended credit between the time of the 
agreement and the time of filing of the notice. 

In view of the differences of decisions as to the effect of a delayed 
filing of a chattel mortgage,’ it is unfortunate that the factor’s lien 
acts sometimes do not spell out with particularity the results in- 
tended. This is merely one more illustration of the fact that brevity 
and generality in statutes do not always make for clarity. 

The formal publicital requirements need not be met where the 
factor has possession of the merchandise. The New York statute 
provides: ‘‘When any factor or other lienor, or any third party for 
the account of any such factor or other lienor, shall have possession 
of goods and merchandise, such factor or other lienor, shall have a 
continuing general lien . . . without filing the notice and posting the 
sign provided for in this section.’’!” The provision was incorporated 
in 1935.18 (It was probably a reaction to the decision of the New York 
Court of Appeals in Irving Trust Co. v. Linder & Bro., Inc.® That 
decision should be read for laughs, for it shows how the 1931 amend- 
ment to the New York act? overreached. The immediate purpose 
of the amendment, to give new-style factors the relation back ad- 
vantages of the equitable pledge doctrine, is now ancient history). 

Provisions such as that in the New York statute are prevalent in 
the factor’s lien acts. This language makes possession the equivalent 
of filing. It would seem that if a factor takes possession of merchan- 
dise within twenty-one days of the time when he extends new value 
on the security of the merchandise, his lien will not, to the extent 
of the new value thus extended, be preferential under the 1950 amend- 

ment to the Bankruptcy Act.” 

i The possession-equals-filing provisions may be particularly useful 
: where the merchandise is in the hands of a third party.” In the textile 
industry, it is frequent practice for goods to be placed in the hands 
of a bailee for dying or finishing. Presumably the factor upon agree- 





1 Wis. Stat. § 241.145(6) (1953). 
Zz 2 — FRAUDULENT CONVEYANCES AND PREFERENCES §§ 501-505 (Rev. 

. 1940). 

17 N.Y. Persona Property Law § 45. 

18 N.Y. Sess. Laws 1935, c. 690. 

19 264 N.Y. 165, 190 N.E. 332 (1934). 

20 N.Y. Sess. Laws 1931, c. 766. 

21 64 Srat. 24 (1950), 11 U.S.C. § 96 (1952), amending 30 Srar. 562 (1898). 

%2 See Silverman, Factoring: Its Legal Aspects and Economic Justification, 
13 Law & Conr. Pros. 593, 600 (1948). 
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ment with his borrower could acquire a lien on his borrower’s goods 
in the hands of the bailee by simply notifying the bailee.”* 

It may happen that a factor will couple his factor’s lien with a ° 
field warehousing arrangement, or some other system of control 
whereby he acquires a possessory interest in merchandise on his 
borrower’s premises. In such case, compliance with publicital re- 
quirements would serve only as a double precaution or to protect 
goods not in the warehouse or otherwise in the lender’s possession. 
The factor may resort to field warehousing if the borrower’s position 
deteriorates and firmer control over the merchandise seems warranted. 
In the event of the borrower’s bankruptcy, there are certain advan- 
tages in having a possessory interest in the security. 


Bulk Sales Acts 


A few words on the subject of Bulk Sales Acts and the question 
of their applicability to the factor’s lien. As a measure of protection 
against unscrupulous dealers who make bulk sales of their merchan- 
dise and flee to parts unknown without paying their creditors, a 
wave of statutes in varying language has set up procedures which 
must be followed in making bulk sales of merchandise. The tendency 
of the courts is to hold that these statutes do not apply to bulk 
mortgage transactions.** In some cases the decision on the question 
was made to turn upon the determination of whether under the law 
of the state a chattel mortgage gave the mortgagee security title 
or a lien.** Considering the mischief to which the statutes are ad- 
dressed, a persuasive argument can be made that a bulk mortgage 
not in the ordinary course of business is within the purview of the 
statutes.” It may be that a mortgagee of merchandise in bulk should 
be under some kind of duty to see that the funds he supplies are 
used by the borrower to clean up debts. Certainly some limitations 





23 There exists a division of authority as to whether or not the consent of the 
bailee is necessary in such case. The better view is that consent is unnecessary : 
otherwise the bailee is given ‘‘an arbitrary power of affecting the interests of the 
other parties.’”” RESTATEMENT, SECURITY, comment a at 24 (1941). 

24 See Aristo Hosiery Co. v. Ramsbottom, 46 R.I. 505 (1925). As to whether or 
not Wisconsin’s statute applies to a bulk mortgage transaction, there are no 
decisions to date. It is not clear whether the Wisconsin Supreme Court would 
consider the chattel mortgage a title transfer tranaction for this purpose. See 
oy National Bank and Trust Co. v. Peterson, 229 Wis. 19, 281 N.W. 683 

1938). 

2 See Miller, The Effect of the Bulk Sales Article on Existing Commercial Prac- 
tices, 16 Law & Cont. Pros. 267, 272 (1951). With regard to the background of 
the bulk sales acts, see Billig, Bulk Sales Laws: A Study in Economic Adjustment, 
77 U. or Pa. L. Rev. 72 (1928). 

%6 See the dissenting opinion in Markwell & Co. v. Lynch, 114 F.2d 373, 374 
(9th Cir. 1940). Several states, e.g., New York, Michigan and Louisiana, have 
bulk mortgage laws. 
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in the nature of a bulk sales law could reasonably be imposed upon 
the creation of bulk mortgages on merchandise for an antecedent 
debt.?? 

The decisions on bulk mortgages indicate that in the majority of 
states the bulk sales act would not be applied to a statutory factor’s 
lien on merchandise. It may also be argued that a factor’s lien act 
is intended to provide a publicital means sufficient in itself for the 
perfection of the bulk lien obviously contemplated by the act.2* The 
argument supposes that the factor’s lien act is later than the bulk 
sales act. 

Publicital requirements are part of the adjective law of the factor’s 
lien. But one cannot think long on the subject without seeing their 
substantive aspects. The nature of the lien, its scope and effect, are 
circumscribed by the mechanics of perfection. There is not too much 
difference between this topic and the one that follows. 


Tue REACH OF THE Factor’s LIEN 

While the statutes generally give the factor’s lien a boarding house 
reach, there are outside limits. If the borrower does not own the 
merchandise, the lien does not attach to it, short of situations of 
estoppel and apparent authority. It seems clear that goods delivered 
to the borrower under consignment or conditional sale arrangements 
do not, to the extent of the supplier’s interest, become subject to 
the factor’s lien, unless for failure to post, file or otherwise the sup- 
plier is prevented from asserting his title. The case of a supplier who 
takes a purchase money mortgage to secure the balance of the pur- 
chase price is not as clear.?® Wisely, the Wisconsin statute specifically 
deals with this case.*° Any statute which authorizes a lien with an 
after-acquired clause should deal specifically with situations such as 
the above.*! 


27 At one stage, the Commercial Code put a bulk transfer for the purpose of 
securing an antecedent debt within the bulk transfer provisions. UN1rorm 
ComMERCIAL Cope § 6—103(1) (Official Draft 1952). This position was vacated 
in a last minute move to reduce opposition. 

28 See the approach of the opinion in Heffron v. Bank of America Nat. Trust & 
Savings Ass’n., 113 F.2d 239 (9th Cir. 1940). Bulk Sales Act held inapplicable to 
factor’s lien in Colbath v. Bank, 96 N.H. 110, 70 A.2d 608 (1950). 

29 OsBorNE, Mortoaces (1951) states at 556-57 that the purchase money 
mortgage prevails over the claim of an after-acquired clause (citing cases), 
“because such clauses operate only to create equitable mortgages and conse- 

uently cover only the property as it lies in the hand of the mortgagor.”’ But see 

ickson Lumber Co. v. Gay Lumber Co., 150 N.C. 282, 63 S.E. 1045 (1909). 
The after-acquired interest created by a factor’s lien act is presumably a legal 
interest. Should this make a difference? 

30 Wis. Strat. § 241.145 (5)(c) (1953). 

31 Article 9 of the Commercial Code treats purchase money interests, seller’s 
and lender’s, on the same basis. § 9—107. Note that Supplement No. 1 (1955) 
deletes 9—107 (3). 
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A statute authorizing a lien on merchandise should make specific 
reference to the rights of buyers who acquire merchandise from the 
borrower in the ordinary course of business. Some of the factor’s 
lien acts expressly protect such third parties.* 

The extent to which a lender on inventory should be allowed to 
assert his security interest against buyers in the ordinary course of 
business is controversial. If the lender takes possession of the secu- 
rity and effectively deprives the borrower of power to sell, there is, 
of course, no real problem. But if he permits his borrower, the dealer, 
to remain in possession, can he by stipulations in the lien agreement 
effectively restrict the power of the dealer to confer clear title upon 
an innocent buyer in the ordinary course of business? (The provisions 
of the agreement may run the spectrum from prohibiting any activ- 
ity of the borrower looking to sale, to full permission to the borrower 
to sell the goods. Some agreements may permit the borrower to ex- 
hibit the goods for sale, but not to sell them without obtaining prior 
release from the lender.) 

It may be, as stated in Levi v. Booth, that “it is very clear... that 
the bare possession of goods by one, though he may happen to be a 
dealer in that class of goods, does not clothe him with power to dis- 
pose of the goods as though he were owner, or as having authority 
as agent to sell or pledge the goods, to the preclusion of the right of 
the real owner. If he sells as owner there must be some other indicia 
of property than mere possession. There must .. . be some act or 
conduct on the part of the real owner whereby the party selling is 
clothed with the apparent ownership, or authority to sell, and which 
the real owner will not be heard to deny or question to the prejudice 
of an innocent third party dealing on the faith of such appearances. 
If it were otherwise, people would not be secure in sending their 
watches or articles of jewelry to a jeweler’s establishment to be 
repaired, or cloth to a clothing establishment to be made into gar- 
ments.’ 

Does this language fit the case of the wholesale financer who en- 
trusts his borrower with the possession of merchandise? His borrower 
has the beneficial interest in the goods. The lender should not be 
permitted to the coquettish, to tease prospective buyers by authoriz- 
ing the dealer to place the goods in his exhibition room, or to exhibit 
the goods for sale, and still assert his interest against unwitting buyers 





32 See, e.g., Wis. Stat. § 241.145(5) (1953). 
33 58 Md. 305, 314-315 (1882). 
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who acquire the goods without obtaining their release from the lender.* 
But there are some decisions like the Decker*® case which hold that 
permitting the dealer to exhibit merchandise for sale will not estop 
a lender from asserting his security interest against a buyer in the 
ordinary course who has failed to obtain the lender’s release as stipu- 
lated in a security agreement filed of record. Decisions like this are 
to be deplored. 

The mores of the community seem increasingly opposed to the 
position taken in the Decker decision. It is doubtful that today any 
reputable wholesale financer of cars would attempt to assert rights 
against a buyer in the ordinary course of trade. The attorney for 
one of the largest automobile wholesale financers informed the writer 
that in his opinion the Decker case is bad law.** UTRA negates it.*” 
As a matter of fact, the writer believes that it should not matter 
whether or not the buyer knows of the existence of a wholesale se- 
curity interest in a car at the time he purchases it. He should be priv- 
ileged to assume that a dealer in possession of the car and offering 
to sell it to him has actually full authority to accept the purchase 
price on behalf of the lender, regardless of the written agreement 
between dealer and lender.** 

Some of the factor’s lien acts protect the buyer in clear terms. 
For example, the Missouri act provides: ‘‘When merchandise [subject 
to the lien provided by this act] is sold in the ordinary course of the 
business of the borrower, such lien, whether or not the purchaser has 
knowledge of the existence thereof, shall terminate as to the merchandise 
so sold and shall attach to any obligation to pay for the same and 
to any other proceeds of such sale in the hands of the borrower.’’* 
(Italics supplied) 

In protecting the knowing buyer, provisions like these take us to 





%* One of the most controversial changes that would be introduced by the 
Commercial Code is incorporated into § 2—403. This section would uphold the 
title of a good faith purchaser as against one who had “entrusted” goods to a 
met oat who deals in goods of that kind, where the merchant sells without 
authority. 

% See Whitehurst v. Garrett, 196 N.C. 154, 144 S.E. 835 (1928), 42 Harv. 
L. Rev. 573 (1929). 

% See Boice v. Finance and Guaranty Corp., 127 Va. 563, 102 S.E. 591 (1920); 
Gump Investment Co. v. Jackson, 142 Va. 190, 128 S.E. 506 (1925); OsBorNE, 
Cases ON Property Security 950, 953 (1940). 

37 UTRA § 9(2)(c). 

38 See, for example, the comments of the New York Law Revision Commission 
regarding the conditional sale for resale: ““The object of a conditional sale for 
resale is to permit the buyer to pass title to a purchaser. Under ordinary principles 
of agency the conditional seller should be bound by the conditional buyer’s 
transfer of title to the goods in the ordinary course of Beas without regard to 
the er knowledge of the terms of the conditional sale contract. Report of 
the N. Y. Law Revision Commission 242 (1941). 

39 Mo. Rev. Srar. § 430.290(2) (1949). 
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the very end of a development which Grant Gilmore has recently 
described: 


The triumph of the good faith purchaser has been one of the 
most dramatic episodes in our legal history. In his several guises, 
he serves a commercial function: he is protected not because of 
his praiseworthy character, but to the end that commercial 
transactions may be engaged in without elaborate investigation 
of property rights and in reliance on the possession of property 
by one who offers it for sale or to secure a loan. As the doctrine 
strikes roots in one or another field, the “‘good faith’’ component 
tends to atrophy and the commercial purchaser is protected with 
little more than lip service paid to his “‘bona fides.’’*° 


The whether-or-not language of the Missouri act is even in ad- 
vance of UTRA,*! and foreshadows section 9-307(1) of the Commercial 
Code. Similar language may be found in some other factor’s lien 
acts.** While the protection is given to “purchasers’’ rather than 
“buyers,” the context usually indicates that pledgees and mort- 
gagees do not fall within the definition. In the Wisconsin version, 
however, it is not clear that the term “purchasers” refers only to 
buyers. A problem of interpretation is raised. If, under the Wisconsin 
act, subsequent mortgagees and pledgees though actually knowing 
of a perfected factor’s lien could acquire an interst in the borrower’s 
merchandise superior to that of the factor, there would be not much 
sense to the factor’s lien. It would be unreasonable to interpret the 
Wisconsin act to permit this result. 

Another class of third persons, somewhat analogous to buyers in 


40 Gilmore, The Commercial Doctrine of Good Faith Purchase, 63 YauE L. J. 
1057 (1954). 

41 “Buyer in the ordinary course of trade” is defined as one ‘‘to whom goods 
are sold and delivered for new value and who acts in good faith and without 
knowledge of any limitation in the trustee’s liberty of sale... .”’ Wis. Star. 
§ 241.31(1) (1953). Wis. Star. § 241.39(2)(c) (1953), provides that “‘if the en- 
truster consents to the placing of goods subject to a trust receipt transaction in 
the trustee’s stock in trade or in his sale or exhibition rooms, or allows such goods 
to be so placed or kept, such consent or allowance shall have like effect as granting 
the trustee liberty of sale.” Does a factor’s lien transaction under a factor’s 
lien aet imply like liberty of sale? On the meaning of “in ordinary course’’ see 
Heindl, Trust Receipt Financing Under the Uniform Trust Receipts Act, 26 Cui- 
Kent L. Rev. 197, 246 (1948). 

4 “Tn the case of inventory, and in the case of other goods as to which the 
secured party files a financing statement in which he claims a security interest 
in proceeds, a buyer in ordinary course of business takes free of a security in- 
terest even though perfected and even though the buyer knows of the terms of 
the security agreement.’’ 9—109(4) defines “inventory” as goods that are “held 
or are being prepared for sale... .” 

43 Wis. Svat. § 241.145(5)(a) (1953): ‘‘Purchasers for value in the ordinary 
course of the business of the borrower shall take the merchandise free and clear 
of the factor’s lien provided for herein, whether or not they have knowledge of 
the existence of por lien.”’ Minnesota, South Carolina and Virginia have similar 
provisions. 
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the ordinary course of trade, is very generally accorded rights supe- 
rior to the lien. The factor’s lien is subordinated to ‘‘specific liens 
for processing, warehousing, or shipping the merchandise in the usual 
course of the borrower’s business preparatory to sale,’’ to use the 
words of the Wisconsin statute.“ In the textile industry, where much 
of the work on goods is done by third party contractors, these words 
deal with vital matters. It would disadvantage both the borrower 
and the factor if the factor’s lien obstructed the readying of goods 
for the market. The provision calls to mind that much litigated 
question: may an artisan have a lien on a chattel for work done at 
the behest of a chattel mortgagor, superior to the prior security 
interest of the mortgagee? (A similar question arises in respect to 
conditional sales and bailment leases.)** Where the artisan is charged 
with actual or constructive notice of the existence of the prior inter- 
est, the tendency is to treat his claim as inferior except where the 
mortgagee is found to have expressly or impliedly consented to hav- 





44 The specific liens which are made superior to the factor’s lien may be common 
law or statutory. The common law categories of specific possessory liens (see 
RESTATEMENT, Security c. 2) have been frequently redefined in statutory form, 
and many additional lien rights have been recognized by statute. In Wisconsin, 
specific liens which may attach to “merchandise” as defined by the factor’s lien 
act would seem to include: mechanic’s lien, Wis. Stat. § 289.41 (1953); lien of 
keepers of livery stables, garages and pastures, Wis. Strat. § 289.43 (1953); 
lien of factors, brokers, etc., for commissions, etc., Wis. Star. § 289.45 (1953); 
lien for labor in quarry, Wis. Stat. § 289.40 (1953); mining lien, Wis. Start. 
§ 289.35 (1953); log lien, Wis. Stat. § 289.18 (1953); cook’s lien, Wis. Star. 
§ 289.31 (1953); camp supplier’s lien, Wis. Stat. § 289.24 (1953); jeweler’s lien, 
Wis. Srar. § 289.46 (1953); lien of owner of breeding animal or services, Wis. Star. 
§ 289.49 (1953); lien for threshing, husking and baling, Wis. Srar. § 289.50 
(1953); lien for cleaning, dyeing, repairing and glazing of wearing apparel, Wis. 
Strat. § 289.71 (1953); warehouseman’s lien, Wis. Stat. § 119.29 (1953); common 
carrier’s transportation and storage lien, Wis. Strat. § 171.07 (1953); It would 
also seem that the lien for taxes on personal property would be superior. In 
Wisconsin, statutory lien provisions are a hodge-podge. The position of the lien 
claimant vis-a-vis third party interests (e.g., chattel mortgages) is not always 
clearly defined. The provision of the factor’s lien act seems to clarify a situation 
that might otherwise be controversial. The mechanic’s or artisan’s lien is sub- 
ordinated for charges in excess of $150 to prior chattel mortgages and conditional 
sales, unless the prior interest holder has expressly consented to the charges. 
Wis. Strat. § 289.41 (1953). Where the subject matter is inventory requiring 
further fabrication to fit the goods for sale, a mechanic performing such fabrication 
should not have to seek the express consent of the holder of a prior security in- 
terest in the goods. But it would require really elastic statutory interpretation to 
protect him in some cases. What is the meaning of ‘‘express’”’ consent? The provi- 
sion in the factor’s lien act eliminates the problem. The warehousemen’s lien of 
the Uniform Warehouse Receipts Act is generally made inferior to the claims of a 
prior secured interest. 3 ULA § 27. But not so where a chattel mortgagee has 
ony or impliedly consented to the storage of the goods by the mortgagor. 
Zahner Mfg. Co. v. Harnish, 224 Mo. App. 870, 24 S.W.2d 641 (1930). Again the 
provision in the factor’s lien act clarifies the situation. 

45 See Lee, Power of Possessor of Personal Property to Create Lien for Repairs 
and “oat Charges Superior to Existing Interests of Others, 90 U. or Pa. L. Rev. 
910 (1942). 
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ing the work done. Some courts have gone far to find an implied 
consent. Where merchandise is the subject of a security interest, 
there should be little difficulty in finding that the security interest 
holder impliedly consented to having the debtor in possession con- 
tract for work, storage and transportation necessary to market the 
goods. The express provisions of the factor’s lien acts subordinating 
the factor’s lien to liens for such services probably state a result the 
courts would have arrived at without statutory help. 

The run-of-the-mill creditors of the borrower, except such as have 
obtained a lien on the merchandise before notice of the factor’s lien 
is filed, are in the cold. The factor may argue that they really benefit 
from the arrangement, because the funds he supplies will expectably 
be used by the borrower to pay them. If the borrower becomes 
bankrupt, unpaid general creditors may have reason to conclude that 
they have been not merely simple creditors, they have been simple- 
minded creditors. Some may feel that the law of distribution of an 
insolvent’s assets is unjust. But that is the nature of the beast; the na- 
ture of the law of secured transactions. The security of one creditor 
may be the insecurity of another. The allocation of a borrower’s assets 
implicit in the law of secured transactions does not necessarily co- 
incide with the degree to which claimants have contributed to the 
value of the assets. A supplier on open account may provide assets. 
Another creditor may obtain a security interest in the assets. If 
there is any economic foundation to the law of secured transactions, 
it is the importance of upholding freedom of contract, and distrib- 
uting a debtor’s assets in accordance with the risks which were 
consciously or unconsciously assumed in dealing with him on a 
credit basis. That is the importance of bargaining as an economic in- 
stitution. 

A borrower with a factor’s lien on his merchandise may find it 
difficult to obtain unsecured credit from a bank. He may also find 
that some of his suppliers will hesitate to do business with him on 
open account. (The supplier could request the factor to waive his 
lien to the extent of the supplier’s claim.) These results might ensue, 
despite the fact that the borrower’s credit rating might not be im- 
paired, might actually be improved, as a result of his arrangements 
with the factor.“ 


With regard to the effect on credit standing of the pledging of inventory, 
an official of an important credit rating firm has written to me as follows under 
date of January 14, 1952: 

I would say that if our practice could be reduced to a few words, I think it 
would best be expressed as follows: 

Pledged Assets: The fact that certain assets are pledged, in itself, is not 

sufficient to modify the Credit Rating. The circumstances surrounding the 


































































2 Pt ate 


Seg a es 








WISCONSIN LAW REVIEW [Vol. 1955 


AFtTEeR-ACQUIRED MERCHANDISE 


The statutes provide that the factor’s lien may include after- 
acquired merchandise. This legislative authorization of a consensual 
lien on future assets is one more illustration of the way in which an 
ancient edifice of the common law is being dismantled stone by stone. 
Once there was virile vitality to the proposition that a man may 





pledge, the nature of the assets pledged, the manner of the pledge, the extent 
of pledged assets and the size of the liabilities so secured, are factors which 
must all be considered in relation to the credit position as a whole. 
A concern with adequate net working capital, reasonable current liabilities, 
and a moderate mortgage debt against real estate may be, and often should 
be considered to be in high standing. 
A concern in favorable credit standing which pledges marketable securities 
or assets not used in the business as collateral for bank loans in order to ob- 
tain a better interest rate, and which maintains a well balanced financial 
condition also may be and often should be considered high credit. 
As with all features relative to ratings, sound judgment of individual cases 
plays an important part in rating decisions when pledged assets enter the 
picture. In general, however, a concern which finds it necessary to pledge an 
important part of its merchandise and receivables in order to obtain necessary 
loans, obviously is a less desirable credit risk than the concern with current 
assets unencumbered. 

Whenever a pledge of assets is known to exist, full information regarding all 

of the circumstances which give rise to this situation should be obtained. 

Then, and only then will the basis exist for a sound decision regarding the 

credit standing. 

I can only state what we recently said to the vice president of one of the larger 
concerns that does accounts receivable financing. He asked us what our attitude 
and the attitude of credit men in general is to the pledge of receivables or in- 
ventory? We said that every case stands on its own merits and must be judged 
accordingly. In our experience, we have found some concerns that were very 
materially helped because they have been able to get loans on inventory. Further- 
more, there are certain classes of business that could hardly exist without pledging 
inventory, unless huge amounts of capital could be raised. I have in mind such 
concerns as cotton dealers, wholesalers and manufacturers of canned goods, 
dealers in cocoa, coffee and other commodities. As a matter of fact, commodity 
loans are quite usual. 

On the other end of the scale you find concerns which are quite weak. Such 
concerns may be helped by making loans against inventory. If I am a general 
creditor, I may be very happy when a concern which has otherwise been slow pay 
is able to increase cash income or more effectively make use of working capital 
through use of an inventory loan. 

In brief, I would like to say that there is no such thing as “rules” that we have 
been able to find that exists among credit men which say that the mere existence 
of a loan against inventory is enough in itself to indicate that the credit position 
has weakened. 


With regard to the effect of inventory liens on unsecured creditors and selling 
on open account, Mr. W. Randolph Montgomery under date of January 21, 1952, 
has written me as follows: 

For what my opinion may be worth, I might say in answer to your ques- 
tions: The basis for the extension of unsecured credit is the net current assets 
of the buyer. Next to cash, the most liquid current asset is accounts receivable, 
and next on the list is inventory. If the inventory has been pledged to a lender, 
the unsecured creditor must rel ory upon accounts receivable as 
the basis for the extension of credit. (Cash is a variable and fluctuating item 
upon which little reliance can be placed). If, therefore, inventory is pledged, 
the basis for unsecured credit is inevitably restricted. I do not believe that 
there is a transition away from open account and unsecured credit. 
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mortgage only what he now has, and not what he will have.‘” The 
tenet is not dead yet: indeed in Wisconsin it has still dynamic ex- 
pression.‘* But everywhere in differing extent the old words have 
been subjected to a modifying gloss. The doctrine of potential ex- 
istence*® and an expansive functionalized test of “fixtures’’ have 
approved of the attachment of security interests to certain kinds of 
after-acquired assets. Since the equity decision of Mitchell v. Wins- 
low,® inconstant suasions of circumstance have sometimes caused 
courts to impose equitable liens on after-acquired assets, of varying 
efficacy against notified purchasers and judgment creditors. Gone is 
confident generalization. 

In state after state, the present situation seems rife with schizo- 
phrenic contradition.*! Confused and distracted by the dissembling 
decisions, the law-analyst may become persuaded that there is no 
way out of the fen except by entire acceptance of a view that security 
interests in after-acquired assets should be enforced. Such, in- ° 
cidentally, is the solution proposed by the Commercial Code. But 
is there not something to be said for the common law? The ability to 
offer future assets as security may sometimes be of immediate ad- 
vantage to a borrower. The price is that his future assets will be 
unfree. In an extreme case the borrower may find himself in a “‘some- 





Statutes such as the Factor’s Lien Act and laws regulating the assignment 
of accounts receivable, do not jeopardize the position of unsecured creditors, 
but have the opposite effect. Where public notice of such liens and assign- 
ments is required, the unsecured creditor is in a position to more accurately 
evaluate the free assets upon which unsecured credit may be granted. Of 
course, if all current assets are tied up, there is usually little or no basis for 
the granting of unsecured credit. 

Mr. Robert M. Gardineer, Associate Director of Credit Research Foundation, 
Inc., wrote me under date of January 25, 1952: 

... [W]e have not seen any evidence of a transition away from open account 
credit, nor do we believe such a transition is taking place. I would say that 
any increase of inventory financing reflects the impact of current economic 
conditions on business psychology. 

You raise the question as to whether suppliers are more hesitant when 
extending open account credit to customers who have pledged their inventory. 

I would not say they are more “hesitant,’”’ but they are more “cautious.” 

If there is any reasonable basis on which unsecured credit can be granted, the 

supplier will extend unsecured credit, but he will watch the account closely 

for any signs of impending financial difficulty. 

47 “A man cannot grant or charge that which he hath not.’”’ Perkins, Prorit- 
ABLE Book *15, quoted in OsBoRNE, MortGaGEs 83 (1951). 

48 See Bunn, Financing Dealers: Existing Wisconsin Law and the Uniform 
Commercial Code, 37 Mara. L. Rev. 197 n.2 (1954). 

49 “A parson may grant all the tithewool that he shall have in a year; yet 
a e shall have none; but a man cannot grant all the wool, that shall grow 
upon his sheep that he shall buy hereafter; for there he hath it neither actually 
nor sotentielier” Grantham v. Hawley, Hobart 132 (K.B. 1616). This case is 
“the parent of the fictitious doctrine of ‘potential existence’,’’ quoted from Cohen 
and Gerber, The After-Acquired Property Clause, 87 U. or Pa. L. Rev. 635 (1939). 

5017 Fed. Cas. No. 9673 (C.C.D. Me. 1843). 

51 See Cohen and Gerber, op. cit. supra note 49. 
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what refined sort of peonage.’’5? While he can always escape the mesh 
by paying off the loan, he may continue to need this fund. He may 
need more. Like the employee who owes the company store, he may 
and perhaps must keep coming back to the lender who has acquired 
the initial advantage. Consider also the general creditors of the 
borrower. Must they, in extending credit to the borrower, risk a 
fact which only an elaborate search of the records would reveal? 
If the borrower becomes insolvent, an operative after-acquired 
clause may scoop up assets which they supplied. 

Consider the task of the record searcher who seeks to determine 
the title to land or goods. Legal recognition of the after-acquired 
clause may unduly magnify his difficulties. Much would depend upon 
the state of the county records. An interest in real estate claimed 
under an after-acquired clause is not readily discovered, unless the 
parcel to be acquired is specifically described in the security instru- 
ment. The record search for security interests in goods is usually 
shortened by statutory time limits on the record life of the lien and 
by the availability of card indexes. In the case of goods, the main 
problem may be to trace the chain of title, since the title to many 
kinds of goods is not a matter of public record. 

Thus legal recognition of an after-acquired clause may increase 
the risks, and perhaps the costs, of title search. It must be noted, 
however, that there may be other kinds of title defects which would 
be equally hard to discover. In various ways a person may cause a 
title defect before he acquires title and has the deed recorded. Be 
that as it may, the fact remains that the risks of title search are 
increased, particularly in the case of real estate. 

The writer would hesitate, therefore, to espouse a view that the 
common law position was without merit and foundation. The propri- 
ety may depend upon the kind of asset and transaction involved. 
An after-acquired clause which simplifies the making of fresh advances 
over a limited time is one thing; an after-acquired clause to create 
additional security for an antecedent debt is another. The transactions 
of a merchant may deserve special treatment. If he wants to encumber 
his future assets with his eyes wide open, there seems little in social 
policy to oppose his choice, and by this time general creditors can 
hardly rely upon the ostensible ownership of a dealer in merchandise. 





82 LLEWELYN, CASES AND MATERIALS ON THE Law oF SALEs 577 (1930). 

53 Cohen and Gerber, op. cit. supra note 49, at 660, state that in their opinion 
“the type of property involved is the most important operative fact in the de- 
termination of whether property to be acquired in the future may be presently 
mortgaged.” In the case of mortgages on merchandise, they feel that ‘‘the fact 
that after-acquired property is involved should not be an operative fact... .” 
fry =— turn upon state policy toward a mortgage on a stock of goods. 

. at 657. 
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The factor’s lien on merchandise presents a case where overriding 
business necessity may require a fully enforceable lien on after- 
acquired assets. A nonpossessory continuing lien on a dealer’s entire 
stock in trade virtually presupposes an effective after-acquired clause, | 
so that rights will attach to new merchandise as replacement for 
merchandise that is sold. In Wisconsin, the difficulties of the record 
searcher are kept within bounds by a provision setting a three-year 
duration to the life of a factor’s lien. In some states there is no such 
time limit, and the difficulties may be greater. The Wisconsin provi- 
sion seems desirable. 

All factor’s lien acts contemplate the creation of rights in after- 
acquired merchandise. Such rights, however, would be subject to a 
serious qualification if under a statute it was necessary for the bor- 
rower to perform some act appropriating merchandise to the lien 
after it was acquired. There would be a large loophole if the original 
agreement between the parties could not effectively place the lien 
upon future as well as present goods. The language of some of the 
statutes is not too clear on this point. The New York act, for example, 
provides for a consensual continuing general lien upon “‘all goods and 
merchandise from time to time consigned to or pledged with’’ the 
lender. Obviously the words do not require a physical transfer of 
possession,* which would only be possible when the goods came 
into existence. The delivery of a writing reading like a consignment 
or pledge is contemplated. Construing similar statutory language, 
the Supreme Court of New Hampshire held in Colbath v. Mechanicks 
National Bank™ that the parties could in their basic agreement 
subject to the lien without further ado merchandise that would be 
subsequently acquired. This is the nature of the ‘‘continuing general 
lien.”” Separate in praesenti writings were not required. “It seems 
improbable,’”’ the opinion observed, ‘‘that our Legislature intended 
that a general store borrower, for example, must separately consign 
each spool of thread, can of beans or package of gum to a lender bank 
in order to maintain the lien.’’® (It was in keeping with this attitude 
toward the statute that the court also decided that the bank did not 
lose its lien by permitting the borrower to sell goods in the usual course 
of business without requiring the borrower to account for the pro- 
ceeds. Section 7 of the act, the court pointed out, ‘“demands that it be 
‘construed liberally’ ’’).* 

The statute considered in the Colbath case also provided for the 

5% Jn re Comet Textile Co., 15 F. Supp. 963 (S.D.N.Y. 1936), aff'd, 91 F.2d 
1008 (2d Cir. 1937). 

5496 N.H. 110, 70 A.2d 608 (1950). 

8 Td. at 113, 70 A.2d at 610. 


56 Thid. 
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transfer of the lien on merchandise to the accounts receivable and 
other proceeds arising from the sale of liened merchandise. Did the 
pertinent language give like effect to the terms of a basic agreement 
purporting to subject after-acquired derivative accounts receivable 
to the lien? Or did the language require a further act of assignment or 
notice to the account debtor to perfect a lien upon an account after 
it was created? The question was before the Court of Appeals for the 
First Circuit in Manchester National Bank v. Roche. It was held 
that the basic agreement could not avail to perfect rights in future 
accounts receivable. Such being the case, a belated notice to account 
debtors, given within four months of the filing of the borrower’s 
petition in bankruptcy, would be an attempt to obtain a preference. 
(Further, it was held that the core of the rule of Benedict v. Ratner 
was impliedly preserved by the statutory language governing rights 
in accounts receivable, in view of the fact that one application of 
the rule—to returned merchandise—was expressly set aside. Ezx- 
pressio unius est exclusio alterius). 

The decisions were consistent: it was the statute which was in- 
consistent. They dramatized that the New Hampshire statute, 
thanks to its New York parent, was an example of feeble draftsman- 
ship. In 1951 the New Hampshire legislature enacted sweeping re- 
visions designed to correct the inconsistencies which had been revealed 
and to equate account receivable financing with financing on the 
security of merchandise.** 

These decisions cast some light upon the nature of the factor’s 
lien on merchandise. How close is it to the English “floating charge’’? 
It is the nature of the English “floating charge’ that it “remains 
dormant until the undertaking charged ceases to be a going concern, 
or until the person in whose favour the charge is created intervenes.’’®* 
A characteristic of this charge on company assets (frequently used 
in debenture financing) is that it shifts or flows, and is inchoate. 
It leaves the company free to deal with its assets in the ordinary 
course of business, to dispose of its assets by sale, to mortgage the 
assets, to pay dividends out of profits, without regard to the charge.®° 
Even a levying or garnishing creditor of the company may secure an 
execution sale of company assets, unless the debenture holder acts to 
prevent the sale.*! Thus, until it is galvanized by the occurrence of a 
condition, the English “floating charge’’ upon company assets floats 

57 186 F.2d 827 (1st Cir. 1951). 


58 N.H. Laws 1951, c. 218. 
5° 5 Hatspury’s Laws or ENGLAND 480 (2d ed. 1932). 


60 Jd, at 482. 
$1 Td. at 485. 
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inchoately over changing company assets like a cloud over a river. 
The lien of the factor’s lien acts, on the other hand, (and the com- 
parable security interest provided by the Commercial Code) is not 
at all inchoate. It is there all the time: a fixed lien on the borrower’s 
assets which have been subjected to the lien, with the exception that 
buyers in the ordinary course of business may take free of the lien. 
Subsequent mortgagees and pledgees of the borrower, as well as 
levying or garnishing creditors, are typically subordinated to a 
properly perfected factor’s lien. Like the English charge, it may have 
a shifting or flowing characteristic: it disgorges into the broad channels 
of commerce assets sold to buyers in the ordinary course of business; 
it receives incoming assets as fresh supply. Liens like this remind 
John Honnold of “the paradox which Heraclitus saw in the river, 
which in one aspect was eternal and in another was constantly chang- 
ing.’’®? The smoothness and sureness of the transition to after-acquired 
assets will depend upon the factor’s lien law of each state. If the basic 
agreement can confer rights in after-acquired merchandise without 
further appropriation (separate consignments) then the lien will 
flow smoothly and surely to later acquisitions. If the basic agreement 
can confer rights in future accounts receivable as proceeds without 
further assignment or notice to the account debtor, then the lien 
will flow smoothly and surely to the future accounts. We need to 
know the statute to say whether or not we have a real flowing or 
shifting lien. 
INDEBTEDNESS SECURED 


Antecedent Debts 


The scope of the factor’s lien is to be tested in terms of the kind of 
obligations it may secure, as well as the kind of property it may in- 
clude. “Obligations secured’’ is in a sense a subtopic of “The Reach 
of the Factor’s Lien.”’ 

May a factor’s lien be used to secure an antecedent debt? Or can it 
be used only to secure obligations arising at or subsequent to the 
creation of the lien? The very statement of these questions is fraught 
with difficulty. When is security given for an “antecedent debt’’? 
Would any form of new consideration, such as an express or implied 
agreement to extend the period of a loan for a fixed or reasonable 
time, be sufficient to take the arrangement out of this class? Would 
the surrender of an old note and the giving of a new one be enough? 

The difficulties in the distinction have not dissuaded UTRA 





62 HoNNOLD, CASES AND MATERIALS ON THE Law oF SALES AND SALES FI- 
NANCING 515 (1950). 
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from making a valiant effort to define and emphasize ‘new value.’’* 
And the distinction is of crucial importance in determining the power 
of a trustee in bankruptcy to avoid transfers as preferential. Where 
far-reaching lien rights are given, there are strong reasons for limiting 
these rights to creditors who contribute substantial new values. 

At common law, a factor could hold his principal’s goods as security 
for obligations incurred prior to the acquisition of the goods, with the 
important proviso that the obligations must have arisen in connection 
with the relation of factor and principal. This was the nature of the 
“general lien.’’** But the scope of the general lien could be enlarged 
by agreement.* If the purpose of the factor’s lien acts is to give 
eligible lenders the equivalent of the common law factor’s general 
lien, it would seem that they would authorize a general lien to protect 
antecedent debts, if the parties so agreed. This assumption must, of 
course, yield to specific statutory provision to the contrary. 

Precise statutory language on the point is hard to find. A statute 
may define the eligible lender as one who advances ‘‘money on the 
security of merchandise.’’ Does this mean that all obligations for 
which the lien stands as security must have been contracted on the 
strength of it? Or can a factor’s lien be taken to secure an antecedent 
debt in favor of a bank which either (a) lends to others on the security 
of merchandise, or (b) makes further advances to this borrower on 
the security of merchandise? The suggestions of the Wisconsin 
version are flabbier. The lender must be “in the business of lending or 
advancing money on the security of merchandise.’”’ Literally con- 
strued, a lender may be in that business and still not lend on such 
security in the particular case. In the Wisconsin version, the lien, 
if so agreed, shall secure the factor 


.... for all his loans and advances to, or for the account of, the 
borrower made within the time specified in a notice filed pursuant 
to the provisions . . . or of any amendment of notice filed . . . 
together with interest thereon, and all commissions, obligations, 
indebtedness, charges and expenses properly chargeable against 





83 Section 1 of UTRA defines “‘new value” as including “‘new advances or loans 
made, or new obligations incurred, or the release or surrender of a valid and 
existing security interest, or the release of a claim to proceeds under Section 10; 
but ‘new value’ shall not be construed to include extensions or renewals of existing 
obligations of the trustee, nor obligations substituted for such existing obliga- 
tions.”” 9A U.L.A. 285 (1951). The Wisconsin Act, in keeping with the Illinois 
version, defines ‘‘new value’’ as including ‘‘new advances or loans made, and the 
renewal and extension of such advances or loans, or new obligations incurred, or 
the release or surrender of a valid and existing security interest, or the release 
of a claim to proceeds under s. 241.10.”’ Wis. Sra. § 241.31(7) (1953). 


* RESTATEMENT, SECURITY § 62(a). 
% Jd., comment on clause (a) at 178. 
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or due from said borrower, and for the amounts due or owing upon 
any notes or other obligations given or received by a factor for or 
upon account of any such loans or advances, interest, com- 
missions, obligations, indebtedness, charges and expenses. 
(Italics supplied)* 


The terms “loans’’ and ‘‘advances’’ apparently do not include ante- 
cedent obligations. But what about ‘obligations’? and “‘indebted- 
ness’? Certainly out of context these words are broad enough.” 
Under the ejusdem generis rule, would it be proper to interpret these 
words as not being intended to include antecedent debts? 

An attorney in the business of giving advice to Wisconsin banks 
has stated that he would counsel banks against taking a factor’s lien 
except as security for an antecedent debt—for what it is worth, so to 
speak. It may be that a bank would find that the lien is worth very 
little for that purpose. 

Future Advances 


It seems clear that under standard factor’s lien language all of 
the merchandise, present and after-acquired, stands as security for 
future as well as present advances. Under this language the trans- 
action may take on the status of a fenced-in preserve, more of a 
barricade, possibly, than in the case of a mortgage clause for future 
advances. A judgment creditor who levies on goods, or a second 
mortgagee may cut off the priority of discretionary advances of a 
mortgagee who holds a mortgage with a future advance clause, if 
the mortgagee receives actual notice of the intervening interest 
before advances are made.* But it is doubtful whether a subsequent 
levying creditor or a subsequent mortgagee can successfully invade 
the preserve of the factor’s lien and cut off the factor’s ability to 
make further discretionary advances to his borrower on the security 
of the merchandise. If future advances cannnot be thus levied the 
result is lender monopoly, ended only by the borrower paying off 
the factor, by bankruptcy or by statutory limits on the period during 
which the operation may continue. This fenced-in type of future 
advance agreement is not likely to win the sympathy of courts, 

6 Wis. Stat, § 241.145(2) (1953). 

67 Statutory history may occasionally throw light. In New York, for example, 
the words ‘‘obligations, indebtedness” were added to the original phraseology 
by N.Y. Sess. Laws 1954, c. 594. The fact that the legislature took special amenda- 
tory action may suggest that the terms are important enough to include ante- 
cedent debts, despite the fact that the terms “factor” and “factors” are defined 
as meaning persons “who advance money on goods consigned to and/or pledged 
with them.”’ While the holder of a factor’s lien for an antecedent debt would not, 


strictly speaking, be a “factor” within this definition, he might qualify as a 
“consignee” or “other lienor’” under the New York act. 


88 See OsBorNE, MortcGaces §§ 113-124 (1951). 
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and it may be anticipated that they would be most reluctant to 
construe statutory language to permit the arrangement. 


Goops IN Process 


In some kinds of manufacturing, a substantial part of the inventory 
may consist of goods in process—at various stages of conversion from 
raw materials to finished products. During this period, it may be hard 
to subject the inventory to control procedures implicit in the nature of 
field warehousing. In processing, the inventory must be handled 
directly by the borrower. While the trust receipt may be used, trust 
receipting may also break down when applied to goods in process,®® 
unless all goods in process are trust receipted, or unless it is easy to 
trace the particular goods trust receipted through the stages of 
processing. Additions of values, changes in form and structure, in- 
corporation into larger components may raise the kind of problems 
that is suggested by the names accession and confusion. Nevertheless, 
trust receipting is used—it would seem prevalently in the wool 
industry—probably appropriately where the loan is of the self- 
liquidating variety. 'The use of the trust receipt for release of goods 
to the borrower for a temporary purpose is no doubt widespread. 

An important aspect of the factor’s lien is that it may include 
within its sweep goods in process as well as raw materials and finished 
goods. Since it is an inclusive lien, no problems of control over or 
tracing goods during the period of processing are raised. 

Lending on goods in process offers special risks. Some textile work 
in process may have little market value if the work is stopped before 
completion. The goods may in fact be less valuable than as raw 
materials.7° In other kinds of processing (e.g., knitting operations) 
there is more opportunity for goods to gain in market value at stages 
before completion. 

Complications may arise if the borrower is declared a bankrupt or 
is subjected to reorganization proceedings. Both the factor with a 
lien on the unfinished goods and the trustee in bankruptcy or re- 
organization may agree that it would be best for all concerned if the 
fabrication of the goods in process is completed. But they may not 
agree who should complete the goods and how the proceeds from 
eventual sale should be allocated. 

It sometimes happens that the factor is in possession of the goods in 





6° See Seidman, Finance Companies and Factors, NATIONAL CONFERENCE OF 
ComMMERCIAL RECEIVABLE ComPANIES, Inc. 74 (1949). 

7° An interesting example of a seller’s right to protect himself under the cir- 
cumstances by completing the manufacture of goods after a buyer’s repudiation is 
furnished in Buchman v. Millville Mfg. Co., 17 F.2d 983 (2d Cir. 1927). 
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process at the time a petition in bankruptcy or reorganization is filed. 
In the Waltham Watch case” for example, the Reconstruction Finance 
Corporation, holding a factor’s lien on the inventory and a mortgage 
on the borrower’s real estate, had taken possession of the borrower’s 
factory and watch parts. It would have been practicable, under the 
circumstances, for the RFC as lender to supervise the completion of 
the watches. The district court, however, was satisfied that the in- 
terests of all creditors would be best served by attempting to continue 
the business of the borrower as a going concern and that the security 
of the RFC would not be jeopardized by turning the goods over to the 
trustees. Accordingly it directed the RFC to turn over the assets to 
the trustee in reorganization. The trustee was authorized to complete 
the goods in process and to deduct the expenses of the processing 
from the proceeds of sale before applying the balance to the payment 
of the factor’s lien. In this case a plan of reorganization had been 
approved by the court and there was a finding that the borrower 
was solvent. 

In the ordinary case the goods in process are still in the possession 
of the borrower at the time the petition is filed. To salvage his claim 
the factor desires that the goods be finished, but they cannot be 
stripped from the looms without irreparable loss. They must be 
finished at the borrower’s factory or not at all. In a sense, therefore, 
the factor’s interests are at the mercy of the trustee in bankruptcy or 
reorganization, since a decision to reopen the factory is a matter of 
discretion with the trustee, subject to court review. 

The chances are probably great that a trustee in reorganization 
will decide to reopen the factory, since otherwise the value of the 
debtor as a going concern could hardly be preserved. In such case, 
the first order of business would seem to be to complete the goods in 
process that are subject to the factor’s lien. The unsecured creditors 
might prefer to have these goods stripped and work begun im- 
mediately on goods not covered by a lien. But a trustee in reorganiza- 
tion owes duties to secured as well as unsecured creditors, and it 
would not seem appropriate for him to commit economic waste upon 
the holder of a secured interest for the benefit of unsecured creditors. 

The key question remains. Suppose the trustee in reorganization 
proceedings reopens the plant, uses money raised by the issuance of 
certificates to complete goods in process subject to a factor’s lien, 
and then sells the goods. How are the proceeds of sale to be divided? 





7 Reconstruction Finance Corp. v. Kaplan, 185 F.2d 791 (1st Cir. 1950). 
See Schimberg, The Jurisdiction of the Bankruptcy Court Over Assets in Possession 
of a Secured Creditor, 25 Rer. J. 125 (1951). 
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Meinhard, Greeff & Co. v. Edens,” involving a reorganization pro- 
ceeding affecting a South Carolina textile manufacturer, throws light 
on the question. The trustees completed the fabrication of cotton 
yarns which were subject to a factor’s lien and sold them for $71,254. 
If the textiles had been stripped from the looms they would have 
been valuable only as waste. They were valued as such by one witness 
at less than $9,000"* although there was evidence that $46,891 had 
been expended on them prior to the petition.” The factor’s lien on 
the goods was for $62,886. Expenses of the trustees directly attribut- 
able to completing the goods were $25,406. After deducting the direct 
expenses” the Fourth Circuit gave the factor the entire balance, 
making the factor in effect the entire beneficiary of the efforts of the 
trustees in completing the goods. (The referee and the district court 
had felt that the net proceeds should be divided on a fifty-fifty basis 
between factor and unsecured creditors on the theory that the parties 
should be regarded as joint adventurers in the project.”*) The Fourth 
Circuit decision indicates that the factor’s continuing general lien 
applies to accretions in the value of goods in process derived from the 
efforts of reorganization trustees.””7 It is an extreme illustration of 





72 189 F.2d 792, 796 (4th Cir. 1951). 

73 Report of referee, Appendix to Appellant’s Brief, p. 21. 

7 Exhibit P-24, Appendix to Appellant’s Brief, p. 45. 

7% The referee had deducted from the selling price expenses totaling $45,192.66, 
which included items based upon depreciation due to allowing the mills to remain 
idle and the expense of starting them up. The Court of Appeals limited the de- 
ductions to direct expenses incurred in completing the fabrication of the yarns. 
189 F.2d 792, 796 (4th Cir. 1951). 

7 See Order of J. Waties Waring, Appendix to Appellant’s Brief, at p. 7. 

7 The result of the decision seems to be that 1,000 pounds of yarns were 
completed on the looms entirely for the benefit of the factor as a secured lender, 
and that the unsecured creditors of the borrower derived nothing from these 
operations of the mill, except the incidental benefit of clearing the looms for 
further work which would be beneficial to them. Judge Parker of the fourth 
circuit observed at page 796: 

We find no justification in the record for treating the yarn in process as waste. 

Not only had the value of the cotton been increased by the work which had 

been done upon it, but claimant upon intervening in the court proceeding had 

been assured that its security in the yarn in process would be protected. 

It was unquestionably proper for the court to authorize the trustees to start 

up the mills of debtor and thus maintain the value of the enterprise as a going 

concern. ... And it was advantageous for the operation to go forward with the 
yarn which was then on the machines and which was subject to the lien of 
the claimant. To have required that it be stripped from the machines would 
not only have destroyed its value but, as the evidence shows, would have 
resulted in a less profitable operation of the machinery so far as the trustees 
were concerned. When they took over the property of debtor, including yarn 
in process, they took it cum onere, subject to the liens upon it and the equities 
arising out of contracts affecting it; and not only was the yarn in process sub- 
ject to the lien of claimant but it was also subject to the equity arising out of 
the implied contract that its value would not be destroyed by tearing it from 
the machinery but that the process of manufacture which had been begun 
would be completed in accordance with usual standards. 
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the proposition that a factor’s lien on goods in process grows as the 
goods grow. 

PROCEEDS 


A statute providing for a nonpossessory security interest in mer- 
chandise should have something to say on the subject of rights in 
proceeds of sale. The subject may be vital to the secured party. 
A right in proceeds may give him assurance that the debt for which 
the sold merchandise was security will be paid. A right in proceeds 
may be a lever for prying the entire business of financing the accounts 
receivable or customer paper obtained by the borrower as proceeds 
of sale. 

A right in proceeds is a derivative or secondary right, and as such 
is a reasonable right. The res (proceeds) is created out of the liquida- 
tion of the original security. It may be fair to recognize that a security 
interest attaches to this substituted res—the new res to serve as 
collateral for the debt on the same basis as the old res whose sale 
created the new res. 

The present topic is concerned with security rights in proceeds 
created by an agreement between a secured party and a borrower 
authorized to sell the prime collateral. The discussion is premised on 
this consensual arrangement. Where the secured party consents to 
the sale of collateral, upon such sale he loses his security interest in 
the thing sold.7* 

The need for statutory treatment of derivative security rights in 
proceeds is highlighted by the fact that case law on the subject is 
confusing. Suppose that a cattleman’s stock is covered by a chattel 
mortgage. The time has come to sell the cattle. The mortgagee 
authorizes the cattleman to sell, on condition that when the cattle- 
man receives the proceeds, he will pay over to the mortgagee as 
much of the proceeds as will be necessary to pay off the mortgage 
debt. The cattle are sold, but before the purchase price is paid, a 
judgment creditor of the mortgagor garnishees the buyer for the 





78 Under some circumstances a non-consenting secured party may be estopped 
to assert his interest upon a sale to a bona fide purchaser. Where merchandise 
is the security, consent and estoppel situations are frequent. In cases where 
the res is sold by the borrower without the consent of the secured party, and 
the secured party is not estopped, he may follow the res into the hands of an 
innocent buyer, and use an appropriate remedy, possibly replevin. Or the secured 
party may as an alternative elect to pursue the proceeds of sale. In this event he 
may claim he has a security interest in the proceeds, an equitable lien or a con- 
structive trust. His claim would assert an interest in proceeds arising by operation 
of law. The interest, if recognized, would not be a consensually created interest. 
But see, as to recourse against an innocent buyer who has resold the goods before 
actual knowledge that they were subject to a chattel mortgage, Midland Nat. 
Bank & Trust Co. v. Peterson, 229 Wis. 19, 281 N.W. 683 (1938), representing 
the Wisconsin view on liability for conversion. 
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unpaid purchase price. Change the facts: suppose the mortgagor has 
received the proceeds, and the judgment creditor then attempts to 
reach them? Does the mortgagee have an interest in these proceeds 
which will be protected against the action of the creditor? There are 
some decisions that say no: all the mortgagee has is a personal 
claim against the cattleman—no equitable lien, no equitable assign- 
ment, no trust. What happened was simply an ineffectual attempt 
to assign a future res.7* (It could have been a different case, had a 
contract for the sale of the cattle been already made at the time the 
mortgagee authorized the sale, or had the mortgagor and mortgagee 
agreed that when the property would be sold, the buyer should pay 
the purchase price directly to the mortgagee).*° The majority of 
decisions seem opposed to this strict position.*! But it is amazing 
that there is so much confusion and lack of certainty here. Possibly 
not really amazing, however, if viewed in perspective. The common 
law has a colossal collection of baffling uncertainties. 

Developments in the law of Oklahoma may shed some light on 
the problem. In Farmers State Bank of Alva v. Kavanaugh (1924),® 
it appeared that Benton had given the bank a chattel mortgage on 
certain property to secure an obligation. The bank authorized Benton 
to sell the property at auction, and the clerk of the auction was 
directed that when the property was sold and he received the pro- 
ceeds, he should remit the proceeds directly to the bank. The sale 
was held. A judgment creditor of Benton sought to garnish the fund 
in the hands of the clerk. It was held that he could not do so. The 
clerk was a trustee. Since the trust funds were to be applied “by 
him in conformity with his trust, it must follow that the performance 
of his trust cannot be defeated by creditors of the mortgagor through 
garnishee process.’’** The opinion indicated, however, that the result 

79 Maier v. Freeman, 112 Calif. 8, 44 Pac. 357 (1896); White Mountain Bank v. 
West, 46 Me. 15 (1858). 

8© McIntyre v. Hauser, 131 Calif. 11, 63 Pac. 69 (1900). 

81 See, e.g., Great Northern State Bank v. Ryan, 292 Fed. 10 (8th Cir. 1923). 
See also Farmers State Bank of Petersburg v. Anderson, 112 Neb. 413, 199 
N.W. 728, 36 A.L.R. 1374 (1924). The Untrorm CommerciaL CopE, comment 
to § 9—306 at 758 states: ‘‘Whether a debtor’s sale of collateral was authorized 
or unauthorized, prior law generally gave the secured party a claim to the pro- 
ceeds. Sometimes it was said that the security interest attached to the ‘property’ 
received in substitution, sometimes it was said the debtor held the proceeds as 
‘trustee’ or ‘agent’ for the secured party. Whatever the formulation of the rule, 
the secured party, if he could trace the proceeds, could reclaim them from the 
trustee in bankruptcy.” In discussing the analogous question of the right of an 
entruster under a common law trust receipt to proceeds, Karl Frederick has no 
trouble in recognizing a trust in proceeds, even in the form of cash in the hands of 
the “trustee.”’ Frederick, The Trust Receipt as Security, 22 Cotum. L. Rev. 395, 
546 at 554 (1922). 

82 98 Okla. 118, 224 Pac. 525 (1924). 
83 Jd. at 121, 224 Pac. at 527. 
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would be otherwise if the understanding had been that the clerk was 
to pay the proceeds of sale to Benton; the fund could then have 
been reached. A fortiori, it would seem, the creditor could have 
levied on such fund had it been turned over to Benton by the clerk 
in accordance with agreement. In Mays v. State (1926),% the de- 
fendant was prosecuted under a statute which made it a felony for 
any mortgagor to sell mortgaged property without the written con- 
sent of the mortgagee. It appeared that the prosecuting mortgagee 
had verbally or tacitly permitted the defendant mortgagor to sell at 
will cattle covered by its mortgages. Proceeds of past sales had been 
turned over to the bank to satisfy the mortgage debts, but sometimes 
the defendant had kept some of the proceeds for running expenses. 
In the transaction at issue, the defendant had sold 27 cattle and turned 
the proceeds over to another bank in payment of a debt. It appeared 
that at the time of this appropriation there was a dispute between 
defendant and bank as to the status of indebtedness. The defendant 
was convicted. Upon appeal, the judgment of the trial court was 
reversed. The appellate court observed that the mortgagee could be 
accused of ambushing the mortgagor. ‘This seems to be an attempt 
to force a monetary settlement by means of a criminal prosecution, a 
procedure not favored by the courts.’’* The trial court, in instructing 
the jury, had “ignored the fact that the person injured may have 
invited the injury, and that the defendant may not have been 
actuated by any felonious intent.’’® 
Apparently these decisions led to a reanalysis of the nature of a 
mortgagee’s rights in proceeds. Under what circumstances should a 
mortgagee’s claim on proceeds be protected from the mortgagor’s 
creditors? Under what circumstances should a mortgagor misapply- 
ing such proceeds be charged with a crime? 
The raising of cattle is an important industry in Oklahoma. It is a 
common practice for a mortgagor of cattle to sell the mortgaged 
cattle with the tacit consent of the mortgagee and remit to the 
mortgagee the proceeds of sale up to the amount of the mortgage 
indebtedness, It is desirable that the marketing of cattle be left 
to the mortgagor. After the two decisions last adverted to, this 
practice could no longer be followed with safety to the interests 
of the mortgagee.’’®” 
Chapter 4 of the Laws of 1927** seems to have been in response to 
these decisions.*® Paragraph (1) declared that every chattle mort- 


84 33 Okla. Crim. 185, 242 Pac. 580 (1926). 
% Td. at 186, 242 Pac. at 581. 
86 Thid 


8? Midwest Production C o. v. Doerner, 70 F.2d 194, 196 (10th Cir. 1934). 
88 Oxia. Start. tit. 46, §§ 71 and 72 (1951). 
8° See Midwest Production Co. v. Doerner, supra note 87 at 196. 
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gagor selling mortgaged property with the consent of the mortgagee, 
shall “be deemed and conclusively be held to be the trustee of the 
funds received from the sale thereof, for the benefit of such mort- 
gagee . . . to the extent of the indebtedness secured thereby ... .” 
Paragraph (2) reinforced the ‘‘trust’’ feature with criminal sanctions: 


If such mortgagor, being a person, or its officers or agents making 
such sale if a firm or corporation, shall, without the cunsent of the 
mortgagee or assignee, appropriate such funds to his own use, or 
to the use or benefit of such firm or corporation, or shall know- 
ingly and wilfully, with the intent or effect of depriving such 
mortgagee or assignee thereof, secrete such proceeds, or any part 
thereof, or mix and mingle the same with his own or with the 
funds of such firm or corporation, or who after demand for the 
payment thereof refuses or neglects to pay same over to the 
mortgagee or assignee to the extent of the unpaid secured debt, 
or cause same to be done, or who shall put such fund to any other 
use inconsistent with such trust, shall be guilty of embezzle- 
ment .... 


Paragraph (2) is broadly worded. Will it be applied in some cases to 
acts that are merely mala prohibita? (It may be necessary to provide 
for special mortgagor crimes. There is always the danger that the 
phraseology of a special statute may reach out to condemn acts that 
do not seriously offend good morals. At its worst, a sweepingly worded 
special statute defining secured transaction offenses can serve to 
make criminal justice a materialistic collection agency for private 
lenders. )*° 

There were still problems unsolved. In Midwest Production Co. v. 
Doerner (1934),* it appeared that a steel company, as security for a 
loan, had given a chattel mortgage on all of its present and future 
inventory. The mortgage provided that no part of the inventory 
would be sold by the mortgagor without the written consent of the 





%° The statute was interpreted in Kramer v. State, 97 Okla. Crim. 36, 257 P.2d 
521 (1953). The defendant was charged with embezzlement of the proceeds of 
four cars covered by a sales finance company’s chattel mortgages. It appeared 
that the defendant had used the proceeds to pay other debts of the dealer-com- 
pany which was the mortgagor. He did not pay the sales finance company because 
that company had had a receiver appointed for his properties. The appellate 
court observed that if a proper conviction was based on these counts, the defendant 
“might ibly have been given a sentence of five years and a fine of $500 on each 
charge.” Id. at 38, 257 Pod at 524. The statute dealt with cases where the prop- 
erty was sold with the consent of the mortgagee. ‘‘Upon a retrial of the case, the 
court should clearly instruct the jury that if the sale of the automobiles was made 
without the consent of the mortgagee, the defendant would not be guilty of 
embezzlement under the statute under which the prosecution was instituted. 
The remedy of the State upon such a state of facts would be a prosecution under 
some other section of the statutes than the one under which the prosecution was 
instituted.” 

% 70 F.2d 194 (10th Cir. 1934). 
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mortgagee, except in the usual course of trade. The mortgage was 
duly filed. A separate unfiled writing provided that the mortgagor 
could sell its finished products in the usual course of trade, but would 
maintain a stated amount of finished inventory, and would apply 
upon the indebtedness one-fourth of all proceeds of products sold. 
Subsequently the steel company was adjudicated a bankrupt. Within 
four months of the adjudication the bankrupt had assigned certain 
accounts receivable to the mortgagee, apparently pursuant to its 
duties under the mortgage and separate writing. It was conceded that 
the validity of the assignment depended upon the validity of the 
mortgage. Did the mortgagee have an enforceable right in the in- 
ventory and accounts as against the trustee in bankruptcy? The 
Oklahoma Supreme Court had taken a strict position on mortgages 
on merchandise.*? Did Chapter 4 of the Laws of 1927 expressly or by 
implication set aside this position? The Tenth Circuit held no. They 
were of the opinion that the statute was “not intended to apply to 
sales made by a mortgagor where the mortgagee consents that the 
mortgagor may make the sale and apply the proceeds to his own use, 
as in the instant case.’’*? The mortgage being fraudulent, the mort- 
gagee acquired no enforceable right in inventory. He had no rights in 
the accounts as proceeds. The assignments constituted a voidable 
preference. 
The solution was to deal with mortgages on merchandise. The Act 
of 1947 provided: 
No such mortgage or pledge shall be deemed to be fraudulent or 
void as to creditors of the mortgagor or pledgor because of any 
agreement between the parties thereto for the release from time 
to time of any of the goods from the lien thereof upon such terms 
as may be agreed upon, or permitting the mortgagor to sell the 
goods in the usual course of trade upon such terms and conditions 
as to the use and disposition of the proceeds of such sale as may 
be agreed upon; and the mortgagor in such event in case of any 
such sale shall promptly account and pay over to the mortgagee 
for application upon the debt secured all or such part of the 
proceeds of any such sale as may be required by such agreement 
to be paid to the mortgagee and shall be deemed and con- 
clusively held to be the trustee of the funds received upon such 
sale to such extent for the benefit of the mortgagee. 


The tortuous developments in Oklahoma show the emergence of 
legislation dealing with rights in proceeds against a background of 
realized need. Considering the reality of the problem, it is curious 


® Turk v. Kramer, 138 Okla. 35, 280 Pac. 266 (1929). 
% Midwest Production Co. v. Doerner, 70 F.2d 194, 196 (10th Cir. 1934). 


% Okla. Sess. Laws 1947, tit. 46, c. 3, § 2. 
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that factor’s lien statutes do not spell out in detail the incidents of a 
lien on proceeds; especially surprising to discover that a fair number 
of the statutes do not deal with the subject at all. 

What would account for the total failure of some of the factor’s lien 
acts to deal with proceeds? It is understood that this omission results 
from the fact that accounts receivable legislation was going the 
rounds at the same time factor’s lien acts were being proposed. If 
that be the case, the decision to omit was not based upon a well- 
rounded view of the many forms that proceeds from the sale of 
merchandise may take. While accounts receivable are the usual form 
of proceeds in the textile industry, customer paper or other forms of 
proceeds of sale may predominate in other lines. 

Proceeds from the sale of merchandise may consist of such varied 
items as: (1) cash—the most negotiable of things; (2) bank deposits; 
(3) negotiable instruments defined and governed by the N.I.L.— 
order and bearer notes, checks and drafts; (4) negotiable documents 
of title, such as order and bearer bills of lading and warehouse 
receipts; (5) non-negotiable notes and drafts receivable; (6) con- 
ditional sales contracts and other paper which may not be negotiable 
in form but are habitually or frequently assigned; (7) other obliga- 
tions evidenced by a tangible token; (8) accounts receivable and rights 
under an executory contract; (9) goods, such as trade-ins received as 
part of the purchase price, returned and repossessed merchandise; 
(10) goods, such as automobiles, covered by officially issued certif- 
icates of title; (11) property held as collateral to secure a buyer’s 
obligation; (12) miscellaneous. To enumerate the forms that proceeds 
may take is to run the gamut of possible interests in property. In turn, 
there may be proceeds of proceeds. The form that proceeds may take 
in a particular case is likely to depend upon trade custom and the 
kind of merchandise sold. 

Professional lenders on inventory may sometimes express the 
thought that it is not particularly important that legislation accord a 
lien on proceeds as such. They may emphasize the prime importance 
of an efficient system of accounting and reporting. As merchandise is 
released and sold, the borrower should apply the proceeds to reduce 
the debt pro tanto. If the sale gives rise to an account, the borrower 
should assign the account, and the lender’s advance on the account 
should to the extent necessary be applied to reduce the loan on the 
merchandise.** Even so, there may be an interval of time between 
sale of merchandise and payment to the lender, when the lender is 





% Seidman, Finance Companies and Factors, NATIONAL CONFERENCE OF Com- 
MERCIAL RECEIVABLE CompPaNIes, INc., 80 (1949). 
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unprotected unless he may lawfully claim a derivative right in 
proceeds, for example, the accounts receivable before they are 
actually assigned. If an assignment in praesenti of a derivative account 
receivable is necessary to acquire security rights in it, there is the 
chance that a dishonest or careless borrower will transfer the account 
to a bona fide purchaser before the lender on merchandise learns of 
the sale and demands an assignment. It would seem that an auto- 
matically operative lien on proceeds would reduce the chances of 
double financing. 

In some cases the lender and borrower may not desire payment of 
the loan upon the sale of items. They may desire an arrangement 
where the loan continues without direct relation to the rise and fall of 
merchandise and accounts receivable. 

In the factor’s lien acts which expressly deal with the subject of 
proceeds, it is usual to find merely casual recognition of the power of 
the parties to include within the lien “accounts receivable or other 
proceeds arising from the sale of such merchandise.’”’ The Wisconsin 
Factor’s Lien Act is an exception. It makes a serious effort to state 
the factor’s rights in two kinds of proceeds—accounts receivable” 
and customer paper.®*® 

Considering the variety of forms that proceeds may take, and the 
conflicts of interest that may arise, the vagueness of most of the stat- 
utes is unfortunate. UTRA is much more specific in dealing with the 
subject.*® The Commercial Code shows by its intensity of treatment 
how much may be appropriately set forth.! As it is, we must assume 
that where a factor’s lien act refers to rights in proceeds, it is probably 
the intent of the legislature to put those rights on the same footing as 
rights in merchandise, as far as the borrower’s creditors and buyers 
in the ordinary course of business are concerned. 

Even though expressly accorded, however, it would seem that a 
derivative right in proceeds may be cut off by application of principles 
of (1) identification, (2) estoppel and apparent ownership, (3) nego- 
tiability and (4) waiver. 

The principle of identification may be treated briefly. The factor’s 
claim is generally limited to the proceeds of merchandise covered 





% See, e.g., State Factors Corporation v. Sales Factors Corporation, 257 App. 
Div. 101, 12 N.Y.S. 2d 12 (1939). 

97 Wis. Stat. § 241.145(9) (1953). 

8 Wis. Stat. § 241.145(5)(b) (1953). 

°° See Heindl, Trust Receipt Fi —_ Under The Uniform Trust Receipts Act, 
26 Cur-Kenr L. Rev. 197, 256 (1948). For an analogous problem, the tracing of 
proceeds of trust receipted p roperty, see Frederick, The Trust Receipt as Security, 
22 Cotum. L. Rev. 395, 546 at b 554 (1922). 

100 UNIFORM ComMERCIAL Cope §§ 9—306, 9—308. 
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by his factor’s lien. (In New Hampshire he may use the act to estab- 
lish a factor’s lien over accounts receivable, whether or not proceeds, 
as well as merchandise.) The claim on proceeds being derivative, 
the factor must be prepared to show that a specific asset (e.g., an 
account) is in fact proceeds from the sale of merchandise covered 
by his lien. He is not given a priority right in the general funds of the 
borrower in the event of the borrower’s insolvency, such as is given 
by section 10(b) of UTRA, and by section 9-306(b) of the Commercial 
Code. 

The principle of waiver may also limit his claim. The lender may 
expressly or by conduct indicate his decision to release certain 
portions or all of the res from the lien. Under some statutes, the rule 
of Benedict v. Ratner wili be applied to security interests in pro- 
ceeds.!% 

In certain forms of proceeds, principles of negotiability and ap- 
parent ownership may have bearing on the rights of a factor vis-a-vis 
third party purchasers in good faith. Where the proceed received by a 
borrower consists of a negotiable note, check, draft or document of 
title, it seems obvious that a lien on such proceed accorded by a 
factor’s lien act would be subordinated to the title of a holder in due 
course taking the paper from the borrower.!® A good faith purchaser 
for value who takes the paper after maturity might also acquire 
superior rights. The factor’s lien on proceeds having a negotiable 
form would probably be good against the borrower’s creditors or a 
trustee in bankruptcy.' 

Other kinds of proceeds may offer perplexing problems. In some 
mercantile businesses, conditional sales contracts not negotiable in 





101 For the analogous situation under account receivable statutes, see Vagliano, 
Pitfalls in Accounts Receivable Filing Statutes, 9 THe Business Lawyer No. 4, 
at 21 (July 1954). 

In more states than one would suppose, the doctrine of Benedict v. Ratner 

retains surprising vitality and one should be extremely wary of allowing 

the assignor to maintain complete dominion over the proceeds. 

This may be important in some circumstances where the financer wishes 
to carefully police the assignor and also to receive all proceeds of the assigned 
accounts in automatic reduction of the loan. However, where continuing 
financing is desired, the prohibition against the assignor’s dealing freely 
with the proceeds may necessitate a complicated operation whereby the 
assignor promptly pays over to the assignee the proceeds he received and the 
financer in turn either releases them back to the assignor or applies them to 
the payment of the loan and then grants a new loan. Id. at 27. 

102 On the assumption that the specific language of a factor’s lien act does not 
purport to affect the negotiability of negotiable instruments. UTRA § 9—1 (a) 
deals with this situation. See Heindl, op. cit. supra note 99 at 242. 

103 See Untrorm ComMERCIAL Cope § 9—303, comment at 751. See Gilmore, 
The Commercial Doctrine of Good Faith Purchase, 63 Yate L.J. 1057, 1106 (1954). 
He questions the rights, vis-a-vis the dealer’s trustee in bankruptcy, of the as- 
signee of commercial paper left in the dealer’s hands for collection on a non- 
notification basis. 
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form but customarily freely assigned are typical sales proceeds.’™ 
Does such paper (called “‘chattel paper’? by the Commercial Code) 
have attributes of negotiability, so that a bona fide purchaser of the 
contract would take free of a factor’s lien?! If proceeds take the 
form of a traded-in car, the dealer may acquire a title certificate 
endorsed to him in blank. The law of the locus may give this certifi- 
cate an all-important significance as an indicium of ownership. The 
notation of a security interest on the certificate may in some states 
be the only effective way to maintain the interest in the car. Innocent 
third parties buying the car or acquiring a security interest in it may 
acquire interests free of a factor’s lien duly perfected. 

All in all, the subject of proceeds offers many areas for exploration. 
A statute dealing with liens on inventory should include a careful 
treatment of derivative rights. The factor’s lien acts generally do 
not meet this standard. 

PREFERENCES 


From a practical standpoint, the real strength of a security interest 
is tested in its ability to withstand the claims of the borrower’s 
trustee in bankruptcy. The power of the trustee in bankruptcy to 
have fraudulent conveyances set aside, and his power to have pref- 
erences set aside, must be taken into account in any discussion of 
secured transactions. 

The reach of the factor’s lien to after-acquired merchandise may 
result in the factor acquiring as additional security lien rights for 
which he has not given new value. If within four months of such ac- 
quisition a petition in bankruptcy is filed by or against the borrower, 
and if at the time of the acquisition the borrower was insolvent and 
the factor knew or had reason to know that fact, there are apparently 
the elements of a voidable preference. But typically a factor’s lien 
act purports to protect the factor’s interest in after-acquired mer- 
chandise against subsequent interests. The question arises, can a 
state statute by specific provision protect an acquisition of a lien 
interest that would otherwise be preferential and avoidable? 

Perhaps, it may be suggested, the incoming merchandise should 
not really be viewed as additional security for an antecedent debt. 





14 On the negotiability of notes accompanied by conditional sales contracts, 
and negotiability by contract provisions in conditional sales contracts, see Gilmore, 
op. cit. supra note 103 at 1093. 

10 The general problem is discussed by Gilmore, op. cit. supra note 103 at 1102. 
See Imperial Finance Corp., Ltd. v. Fidelity Trust Co., K. B. Manitoba 4 D.L.R. 
827, 2 W.W.R. 760 (1933); Stack v. Casperson, 71 Utah 68, 262 Pac. 294 (1927); 
OsBORNE, PROPERTY SECURITY 657, n. 11 (2d ed. 1954); General Motors Ac. 
Corp. v. "Assoc. Disc. Corp., 38 N.Y.8.2d 972 (1942), rev'd on other grounds, 
48 N.Y.S. 2d 242 (1944). 
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The argument runs along these lines: a factor’s lien act contemplates a 
lien upon a floating mass—a mass whose entity continues, though 
specific items come and go. The entity-view of the lien accords with 
the purpose of some of the acts—to authorize transactions where no 
effort need be made to correlate release of merchandise with payments 
on the loan, or to correlate acquisitions of new merchandise with new 
advances by the factor. Such an act may permit simplified bookkeep- 
ing.’ If this entity theory is accepted, it should follow that there is no 
voidable preference as to items received within four months of the 
petition, though the factor knew of the insolvency of the borrower at 
the time of acquisition and did not extend new value then or there- 
after.1°7 p 

This view of the lien requires some imagination. To some it would 
seem to require the peculiar imaginative vision which enabled one 
court in effect to hold that a mine pump was a natural water course.!® 





10 Tt may be that a great many new acquisitions are received by the borrower 
in substitution for sold merchandise, and are not acquisitions securing an ante- 
cedent debt; that an additional number of a are in fact acquired with 
the factor’s money. The entity theory, therefore, in many applications merely 
simplifies the task of the security holder, and protects him from the necessity of 
having to offer involved proof to establish his rights by relating new acquisitions 
to new values he has given. But not so in all applications of the theory. The entity 
approach is stated in Manchester Nat. Bank v. Roche, 186 F.2d 827 (1st Cir. 
1951). Magruder, J. at 831: 

... it is not without significance that in § 1 of C. 262-A the New Hampshire 

legislature specifically provided that the lien on merchandise would be valid 

from the time of filing the prescribed notice ‘‘whether such merchandise shall 
be in existence at the time of the agreement creating the lien or at the time 
of filing such notice or shall come into existence subsequently thereto or shall 
subsequently thereto be acquired by the borrower.”’ In other words, the res 
which is the subject of the lien provided in § 1 is the merchandise or stock in 
trade, conceived of as a unit presently and continuously in existence—a 

“floating mass,”’ the component elements of which may be constantly chang- 

ing without affecting the identity of the res. Cf. Hopkins v. Baker Bros. & 

Co., 1894, 78 Md. 363, 28 A.284, 22 L.R.A. 477; Pullman’s Palace Car Co. v. 

Pennsylvania, 1891, 141 U.S. 18, 26, 11 S. Ct. 876, 35 L. Ed. 613... . [I]t is 

not inconsistent with the existence of the lien or ene charge on the in- 

ventory, as it may be made up at any particular time, that the borrower is 
free to withdraw an item from stock for sale in the regular course of business, 
without any obligation to account to the lienholder for the proceeds. Colbath 

v. Mechanicks National Bank of Concord, 1950, 96 N.H. 110, 70 A.2d 608. 

By analogy it might be possible to treat a merchant’s accounts receivable as a 

unit presently and continuously in existence, the component elements of 

which . .. may be constantly changing, without affecting the identity of the 

res; so that a general assignment by way of security of accounts receivable 

present and future might be deemed to create in praesenti a lien upon this 

enduring unit, the accounts receivable, which lien would persist as a floating 

charge upon such res, however much its component elements might change 

from time to time by the payment of old accounts and the creation of new 

ones. 

107 But see infra note 114. 

18 Pennsylvania Coal Co. v. Sanderson, 113 Pa. 126, 6 Atl. 453 (1886). See 
Pa. Strat. ANN. tit. 12, § 31, n. 126 (1953). In discussion of Noonan v. Pardee, 
200 Pa. 474, 50 Atl. 255 (1901) it is stated: “It is worthy only of a place beside 
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They would contend that the acquisition is obviously preferential, 
and no fair words can disguise the blunt fact. A decision of the 
Second Circuit supports this position.!°* 

The factor has one other chance to save his after-acquired security 
interest. Does section 67b of the Bankruptcy Act save the interest? 
That section provides that section 60 is inapplicable to “statutory 
liens” in favor of employees, contractors, mechanics, landlords, or 
other classes of persons.’ At least until the 1952 amendments this 
was an open question. 

Neither the Bankruptcy Act nor the courts have yet defined 

what 67b means by “statutory liens.’’ No court which has dis- 

cussed 67b has held any statutory device outside its terms. 

Security devices which 67b might conceiveably have saved have 

been struck down without express recognition of the section.'" 


The Ninth Circuit has held that a statutory banker’s lien comes 
within the protection of section 67b."* A banker makes loans on the 
expectation of coming into possession of future assets of the bor- 
rower—at least, so it is asserted. In essence, there is little difference 
between the factor’s lien and the banker’s lien, except that the 
factor’s lien statutes require a consensual basis. It is possible that 
section 67b can be called upon to save a factor’s lien on after-acquired 
merchandise from being avoided as preferential. But the scope of the 
section is so much a matter of doubt that a definite statement cannot 
be made.!3 

Certainly matters of policy are involved. The after-acquired clause, 
authorized by state statute, reaches forward. The effect is to benefit 
the secured creditor. The power of the trustee in bankruptcy to 





the notorious [Sanderson case] . . . in which, as was said by one of the greatest 
lawyers this state ever produced, the court held a pump to be a natural water- 
course.” 

109 Irving Trust Co. v. Commercial Factors Corporation, 68 F.2d 864 (2d Cir. 
1934). See Seidman, op. cit. supra note 95, at 58-59. 

110 Specifically, 67c. The special treatment of statutory liens in 67c would seem 
to confirm the view that 67 is not intended to apply to a consensual lien such 
as the lien authorized by factor’s liens acts. See CoLLier, BANKRUPTCY MANUAL 
§ 68.17 (2d ed. 1954). 

111 Note, Chasing the Lien Through 676 of the Bankruptcy Act, 3 Stan. L. Rev. 
710, 715 (1951). 

12 Goggin v. Bank of America Nat. Trust & Sav. Ass’n., 183 F.2d 322 (9th Cir. 
1950). For an interesting discussion of the nature of the banker’s lien, see this 
case at 324, n. 2. 

13 The writer of the note in the Stanford Law Review (supra note 111) suggests 
that factor’s liens could be considered as included if 67b is construed to give 
states a special right to protect ‘‘debts created for the price of goods.” 3 Sran. L. 
Rev. 710, P26 (1951). He is probably referring to a statutory version of the com- 
mon law factor’s lien. See anna, Foreword, 33 Cauir. L. Rev. 40, 44 (1945); 
Hanna, Preferences as Affected by ‘Section 60¢ and Section 67b of the Bankruptcy 
Law, 25 Wasn. L. Rev. i , 11 (1950). 
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avoid preferences reaches backward. The effect is to benefit the 
general creditors. Where should the equation be struck? In bank- 
ruptcy matters, Congress has the power to decide that question. Of 
course, it may make the negative decision to leave such questions to 
the state legislatures. While the congressional position is still not 
clear, the 1952 amendments seem to suggest that section 67b does 
not protect this type of lien from section 60b. 

A provision of the Commercial Code raises the question sharply. 
Section 9-108(2) with the 1954 change provides: 


Where a secured party makes an advance, incurs an obligation, 
releases a perfected security interest or otherwise gives new value 
which is to be secured in whole or in part by after-acquired 
property his security interest in the after-acquired collateral 
shall be deemed to be taken for such new value and not as security 
for a pre-existing claim if the debtor acquires his rights in such 
collateral either in the ordinary course of his business or under a 
contract of purchase made within a reasonable time after the 
making of the security agreement and pursuant thereto. 


A comment tells us: “This subsection codifies the case law as it has 
developed in the Bankruptcy Act cases.’’"* But does it? Or does it 
rather, under the guise of “‘codification’’ ruabberbandize the concept of 
‘new value’ to include many acquisitions to secure antecedent 
debts?" Is this an instance of trying to use a state statute to wag the 
National Bankruptcy Act? We would like to know more of this “case 
law’”’ that the section purportedly codifies. The best authority that 
comes to mind are cases in which a bank has been permitted to set 
off deposits within the four-month period made in the usual course of 
the depositor’s business, but those are set-off cases governed by a 
special section of the Act." 





-_ 


114 UNIFORM CoMMERCIAL Cope § 9—108, comment at 715. In Supplement No. 
to the Code it is stated at 182: 

The majority of the Committee feel that the after acquired property provi- 

sion in Section 9—204(3) is in accord with the preferable present statutory 

law, that within the limits specified in Section 9—108(2), the acquisition of a 

security interest in after acquired property as being for new value is in line 

with the cases holding under Section 60 of the Bankruptcy Act that the sub- 

—" of collateral is not preferential as a transfer for an antecedent 

ebt. 
But is it not true that this provision is not limited to cases where the new ac- 
quisition may be reasonably viewed as received in substitution for released collat- 
eral that it can be applied to acquisitions where there is no demonstrable relation- 
ship between the release of existing collateral and the new acquisition? 

118 For a discussion of this section in relation to the Bankruptcy Act, see Kupfer, 
Accounts Receivable, Trust Receipt and Related Types of Financing U nder Article 9 
of the Uniform Commercial Code, 36 BULLETIN OF THE RoBERT Morris ASSOCIATES 
107, 110-111, 9 Tue Bustness Lawyer No. 3, at 14, 17-18 (Apr. 1954). 

16 Cotiier, BANKRUPTCY MANUAL § 68.11 (Killiher ed. 1949). 
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CONCLUSION 


In one of his studies of accounts receivable legislation, Maximilian 
Koessler observed: 


Unfortunately, the drafters of the pertinent statutes, thus far 
enacted in twenty-four states, by concentrating their efforts on 
attempts to create a remedy against the impact of section 60 (a), 
seem to have neglected the more general, but not less important, 
need for uniformity of the law in the field. By too often going their 
independent ways in their ventures of individual draftsmanship, 
they have created a confusing legal mosaic rather than a unified 
legal picture.?” 


The same kind of remark may be made of factor’s lien legislation. 
Lawyers and lenders engaged primarily in intrastate business may 
not be overly concerned that the factor’s lien acts display a tantalizing 
diversity. And yet if they make use of a factor’s lien, they will prob- 
ably find themselves ere long scratching their heads over extrastate 
law problems. For an example, an account receivable may be claimed 
as proceeds from the sale of merchandise covered by a factor’s lien. 
They may find a conflict of laws riddle in this case.'!* 

Certainly interstate lenders and the lawyers who advise them 
must experience much frustration in shifting attention from the law 
of one state to the law of another. They may feel the over-riding need 
for uniform legislation. Why not a uniform factor’s lien act? Or why 
not adopt the Commercial Code? 

The increasing ramifications of commercial law, and for that 
matter, law in general, are compelling lawyers, for the sake of their 
own sanity, to reconsider (a) the advisability of leaving so many 
matters of critical importance to the case-by-case determination of 
the common law, and (b) the advisability of having the law of each 
state go its own prima donna way without regard to the law of any 
other state. Of the making of many law reports there is no end. 
Codification, taking the form of uniform state legislation, is in the air. 
It is to be hoped that this movement toward uniformity will not be 
stifled by the difficulties the Commercial Code is encountering in 
New York State. 

Article 9 of the Commercial Code would transform existing law of 
secured transactions involving personal property. The inventory 





7 Koessler, New Legislation Affecting Non-notification Financing of Accounts 
Receivable, 44 Micu. L. Rev. 563, 604 (1946). See also Koessler, Assignments of 
Accounts Receivable, 33 Cauir. L. Rev. 40 (1945). 

118 Vagliano, Pitfalls in Accounts Receivable Filing Statutes, 9 THe Business 
Lawyer No. 4, at 21, 24-26 (July 1954). See also Koessler, op. cit. supra note 117, 
at 604. 
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security provisions of the article seem to be the child of the marriage 
of UTRA and the factor’s lien acts. The child, however, has grown 
up in the home of foster parents. It may be that some of the diversi- 
fication and individual approach of state action in the factor’s lien 
field have stimulated the thinking of the draftsmen of the Code to 


fresh approaches. 

Article 9 of the Code authorizes the use of a full-fledged floating 
charge. In so doing it would bring the law of secured transactions to 
the destination to which it has been trending for several decades. 
The development of the factor’s lien of merchandise shows the trend. 
The draftsmen explain their recommendations as follows: 


This Article rejects the doctrine—of which the judicial attitude 
toward after-acquired interests was an expression—that there is 
reason to invalidate as a matter of law what has been variously 
called the floating charge, the free-handed mortgage and the lien 
on shifting stock . ... The widespread nineteenth century prejudice 
against the floating charge was based on a feeling, often inarticu- 
late in the opinions, that a borrower should not be allowed to 
encumber all his assets present and future, and that for the 
protection not only of the borrower but of the other creditors a 
cushion of free assets should be preserved. That inarticulate 
premise has much to recommend it. This Article decisively re- 
jects it not on the ground that it was wrong in policy but on the 
ground that it has not been effective. In the past fifty years there 
has been a multiplication of security devices to avoid the floating 
charge rule: field warehousing, trust receipts, “factor’s lien’’ acts 
and so on. The cushion of free assets has not been preserved. In 
almost every state it is now possible for the borrower to give a 
lien on everything he has or will have. There has no doubt been 
sufficient economic reasons for this change. This Article, in ex- 
pressly validating the floating charge, merely recognizes an exist- 
ing state of things. The substantive rules of law set forth in the 
balance of this Article are designed to achieve the protection of 
the debtor and the equitable resolution of the conflicting claims 
of creditors which the old rules no longer give." 


While in many states “it is now possible for the borrower to give a 
lien on everything he has or will have,”’ there still appear to be a 
substantial number (perhaps a minority) in which this is not so. 
And even within these many states where it is possible, not all 
borrowers and not all goods may be eligible. Under the Code, a 
floating charge may be placed on all kinds of goods: they need not be 
merchandise or accounts, though obviously, the floating charge will 
fit these cases best. 


119 UnirorM CoMMERCIAL CopE § 9—204, comment 3 at 728. For further de- 
fense, see Supplement No. 1 to the Code at 182. 
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The Code carries to an absolute destination a trend which is in 
various degrees of progress in the forty-eight states. The policy behind 
the floating charge is still a live question, still challenges us to fresh 
thinking.” 

In this survey of the factor’s lien on merchandise, the writer has 
continually felt a need to know more facts. The law of the cases and 
the statutes is like the exposed part of an iceberg; there is so much 
more below the surface. If we are to understand the nature of our law, 
if we are to direct its course intelligently, we must know much more 
than its written expression in appellate opinions and statutes. We 
must see it in action, relate it to practice. Our ideas of justice fre- 
quently spring from the stereotypes of our minds. “‘All Cretans are 
liars.’ At one time California law-makers believed that all Indians 
were liars; hence it followed that their testimony should not be used 
to convict a white man of murder.!2! Since men are human, much of 
the behavior of courts and legislatures in formulating law is based 
upon the tacit assumptions of stereotyped situations. Herein lies 
the importance of legal research: not as the pursuit of the dusty 
antiquarian, but as a search and re-search for a wider view of facts to 
correct and refine the stereotypes upon which law makers depend in 
formulating legal standards for group behavior. If, for example, we 
knew that in 99 of 100 cases, lenders on inventory permit a borrower 
in possession of merchandise to sell first and then settle with the 
lender, if they do not practice what a security agreement may purport 
to require—prior release by the lender—we would have a factual 
basis for saying that a buyer in the ordinary course of trade could 
assume that the agreement does not mean what it says, and could take 
free of the lien even though he knew of the express terms of the agree- 
ment. Our knowledge could serve the quest of the law for justice. 

As elsewhere in the law, the law of secured transactions is dis- 
turbed by the passions, prejudices and self-seeking of men. It will 
always be difficult to write a truly just law of secured transactions. 
That would require the perfect equilibrium of the rightful claims of 
secured parties, general creditors, and borrowers, with attention paid 
to the public welfare. In actuality, we may expect that differing 
times and occasions will tend to over-emphasize the claims of one 
group or the other. The best that can be hoped for in a mundane world 
is that we may muddle our way to approximate justice through a 
better knowledge of facts than heretofore, and motivated by the 
higher law of the Golden Rule. 


120 For policy comment, see Kupfer, op. cit. supra note 115, at 110-113. 
121 People v. Hall, 4 Calif. 399 (1854). 
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We take leave of our friend the factor and his lien on merchandise. 
He is now dressed in the conservative, but tasteful attire of the 
banker. They say he can finance the inventory of his client from the 
cradle to the grave. No doubt he performs many a useful function. 
Like the laborer, he is worthy of his hire. May his charges be reason- 
able, so that his clients will be grateful, not regretful. 


APPENDIX A 


CoMPARISON OF WISCONSIN Factor’s Lien AcT AND 
Unirorm CoMMERCIAL Cope, ART. 7 


WISCONSIN FACTOR’S 
LIEN ACT 
Wis. Strat. § 241.145 (1953) 


Limited to those who engage in 
the business of lending or ad- 


UNIFORM 
COMMERCIAL CODE, 
ART. 9 (1955) 


Available generally; not 
restricted to those in the 


SUBJECT 


Who may acquire 
lien on inventory 





vancing money on the security 
of merchandise. 
Lien Act (1)(a) 


business. 





Property subject 


to lien 


‘‘Merchandise’’—defined as per- 
sonal property intended for 
sale, either before or after manu- 
facturing or processing, or in 
the process thereof, and exlud- 
ing machinery, equipment, trade 
fixtures and motor vehicles. Lien 
Act (1)(b) 


Inventory—broadly de- 
fined as goods held or 
being prepared for sale 
or materials used or con- 
sumed in a business. 9- 
109(4)—motor vehicles 
not excluded—equipment 
and fixtures may also be 
included in the lien. 





Nature of lien 


A continuing general lien on 
resent and future merchandise 
rom time to time described in 
written statements, and on pro- 
ceeds thereof, if so agreed. Lien 
Act (2) 


A continuing general lien 
on present and future 
personal property and pro- 
ceeds thereof if so agreed. 





Kind of filing 
required 


Statement of notice of the crea- 
ation of factor’s lien. Amend- 
ments of notice may be filed. 
Lien Act (3) (a) (b). Possession 
by lender equivalent to filing. 
Lien Act (11) 


A financing statement is 
sufficient. 9-402 

Possession by lender 
equivalent to filing. 9-305 





Duration of 
filing; time 
during which 
advances may 
be made 


Lien may secure advances made 
for one year and for additional 
yearly periods covered by amend- 
ments. Lien shall expire 3 years 
from date of filing of notice of 
creation, unless prior to expira- 
tion, lender files sworn state- 
ment that debt is unpaid. Lien 
Act (3) (a), (b), (8) 


Lien may last as long as 
five years to secure any 
advances made during that 
time. Continuation state- 
ment may be filed. 9-403 





Buyers in 
ordinary 


course 





Purchasers for value in ordinary 
course of business take merchan- 
dise free of lien, even though 
a know of lien. Lien Act (5) 
a 


Buyers in the ordinary 
course of business take 
free of lien, even though 
they know terms of lien. 
9-307 
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SUBJECT 


THE FACTOR’S LIEN ON MERCHANDISE 


WISCONSIN FACTOR’S 
LIEN ACT 
Wis. Star. § 245.145 (1953) 


UNIFORM 
COMMERCIAL CODE, 
ART. 9 (1955) 





Rights against 
creditors: in 
general 


If unfiled, void against creditors. 
If filed, good against all un- 
secured creditors and subse- 
quent liens of creditors, except 
specific liens for warehousing, 
processing and shipping, pre- 
paratory to sale. Lien Act (6) 


If unfiled, ineffective 
against lien creditors and 
subsequent secured parties 
as described, and other 
enumerated classes. 9-303. 
If filed, generally valid 
against creditors. 9-303. 
Liens for materials and 
services take priority. 9-310 





Suppliers of 
borrower 


Purchase money chattel mort- 
gage for merchandise filed within 
20 days after receipt of goods 
by borrower has priority. Fac- 
tor’s lien does not attach to mer- 
chandise supplied on consign- 
ment under Sec. 241.26. Lien 
Act (5) (b) 


Purchase money security 
interest in inventory has 
priority over claim under 
after-acquired clause if be- 
fore debtor receives goods, 
interest is perfected and 
the purchase money party 
notifies lender. 9-312 (3) 





Rights in 
proceeds 


Lien may attach to accounts 
receivable representing proceeds 
of sale of merchandise. Lien Act 
(9). 

Conditional sales contracts and 
chattel mortgages for part of 
purchase price may be sold or 
assigned in ordinary course of 
business by borrower free of 
factor’s lien, even though pur- 
chaser knows of lien. 

Lien Act (5) (b) 


Lien attaches to proceeds 
of sale of collateral. 9-306. 
Special provision for sub- 
ordination of lien on pro- 
ceeds consisting of chattel 
paper to rights of trans- 
feree of chattel paper for 
new value in ordinary 
course of business. 9-306 
(5). Special rights to cash 
proceeds. 9-306 (3) 





Effect of acts 
of dominion by 
borrower 


Benedict v. Ratner, 268 U.S. 353 
(1925), rule in effect abolished. 
Lien Act (10) 


Same. 9-205 





Additions to 
inventory as 


60 (b) 


possibly voidable 
preferences under 


Possibility of voidable prefer- 
ence as to additions to stock 
received within four months of 
petition in bankruptcy if, at 
time of receipt of goods by bor- 
rower, factor is charged with 
knowledge of insolvency and 
does not give new value. Irving 
Trust Co. v. Commercial Factors 
Corp. 68 F2d 864 (1934) 


Effort made to protect 
such additions under defi- 
nition of ‘‘new value.” 
9-108 (2) 





Use of lien to 
debt 


secure antecedent 


Possibly excluded. 
Lien Act (2) 


Lien may be given for 
antecedent debt. 





Remedies 








Foreclosure, as in case of chattel 
mortgage, or in such other man- 
ner as may be agreed. Lien Act 
(7) 


Spelled out in detail, with 
certain compulsory re- 
quirements. Part 5 
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APPENDIX B 


Factor’s Lien Acts or Wisconsin, New YorK AND New HAMPSHIRE 
Wis. Stat. § 241.145 (1958). 


241.145 Factor’s lien. (1) Derinitions. (a) ‘Factor’? means any person, 
firm, bank or corporation, their successors or assigns, engaged in whole or in part 
in the business of lending or advancing money on the security of merchandise 
whether or not they are employed to sell such merchandise. 

(b) “Merchandise” means any personal property intended for sale, either 
before or after manufacturing or processing, or in the process thereof, except 
motor vehicles as defined in section 218.01 (1) but shall not include machinery, 
equipment or trade fixtures of the borrower which is not intended for sale. 

(c) “Borrower” means the owner of the merchandise, or his agent, who creates a 
lien in favor of a factor. 

(2) Continutne Lien. If so provided by any written agreement with the 
borrower, a factor shall have a continuing lien upon all merchandise of the bor- 
rower generally described in such agreement, or any separate written statements 
thereafter signed by the borrower and delivered to the factor, regardless of whether 
or not such merchandise is in the constructive, actual or exclusive occupancy or 
possession of the factor, or whether such merchandise shall be in existence at the 
time of creating the lien or at the time of filing the notice hereinafter referred to, 
or shall come into existence subsequently thereto or shall be acquired by the 
borrower thereafter, and upon any accounts receivable or other proceeds resultin 
from the sale or other disposition of such merchandise, and to the extent provide 
for in said written agreement or separate written statement such lien shall secure 
the factor for all his loans and advances to, or for the account of, the borrower 
made within the time specified in a notice filed pursuant to the provisions of 
subsections (3) and (4), or of any amendment of notice filed pursuant thereto, 
together with interest thereon, and all commissions, obligations, indebtedness, 
charges and expenses properly chargeable against or due from said borrower, 
and for the amounts due or owing upon any notes or other obligations given or 
received by a factor for or upon account of any such loans or advances, interest, 
commissions, obligations, indebtedness, charges and expenses. 

(3) Execution or Lien; Contents; AMENDMENT OF Notice. (a) Notice of 
the creation of a factor’s lien shall be signed by the factor and the borrower, shall 
be filed as hereinafter provided, and shall contain the following information: 
The name and address of the factor, and the name under which the factor does 
business, if an assumed name; the name and address of the borrower; the general 
character of merchandise subject to the lien, or which may become subject thereto, 
together with the place or places where such merchandise is or will be situated; 
and the date of the written agreement between the factor and the borrower and 
the period of time, not exceeding one year from the date of filing the notice, during 
which loans or advances may be made against merchandise under the terms of 
said agreement. 

(b) Amendments of the notice signed by the factor and the borrower may be 
filed from time to time in the same manner to record any changes in the informa- 
tion contained in the original, subsequent or amended notices, and to record an 
extension of the time, not exceeding one year from the date of filing such amend- 
ment of notice, during which advances may be made under the terms of said writ- 
ten agreement, or any separate written statements signed by the borrower and 
delivered to the factor subsequent to the original agreement. 

(4) Notice, ritine oF. Such notice of the creation of a factor’s lien shall be 
filed, as hereafter provided, within 15 days after the execution of the written 
agreement between the factor and the borrower providing for the creation of said 
lien; and no factor’s lien created pursuant to this section shall be valid or enforce- 
able against creditors of the borrower until the notice provided for in sub. (3) has 
been so filed. Notice of the creation of a factor’s lien shall be filed in the office 
of the register of deeds of the county in which the merchandise subject to or to 
become subject to the lien is or will be situated in the manner provided in s. 
241.10 for chattel mortgages. 

(5) PURCHASES AND LIENS FOR VALUE. (a) Purchasers for value in the ordinary 
course of the business of the borrower shall take the merchandise free and clear 
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of the factor’s lien provided for herein, whether or not they have knowledge of 
the existence of such lien. 

(b) Any conditional sales contract or chattel mortgage for part of the purchase 
price, executed in connection with such a sale as last above described, may be 
sold or assigned for value in the ordinary course of business by the borrower, free 
and clear of the factor’s lien provided for herein, whether or not the purchaser or 
assignee of such conditional sales contract or chattel mortgage had knowledge of 
the existence of such factor’s lien. 

(c) Any chattel mortgage on merchandise acquired by the borrower and exe- 
cuted by the borrower for money or credit extended to the borrower in the usual 
course of business, in payment in whole or in part of the purchase price of said 
merchandise, shall, if properly filed within 20 days after the receipt of said mer- 
chandise by the borrower, have priority over the factor’s lien provided for herein 
whether or not the mortgagee had knowledge of the existence of such factor’s lien, 
and the factor’s lien provided for herein shall not attach to merchandise received 
under consignment pursuant to section 241.26. 

(6) EFFECTIVENESS OF FACTOR’S LIEN; EXCEPTIONS. Any factor’s lien created 
pursuant to this section shall from and after the date of filing of the notice of 
creation of the factor’s lien be effectual upon, and attached to, the merchandise 
from time to time described in the written agreement or separate written state- 
ments as against all claims of unsecured creditors of the borrower, and as against 
subsequent liens of creditors, except that notwithstanding the prior perfection of 
the lien of the factor under the provisions of this section specific liens for process- 
ing, warehousing, or shipping the merchandise in the usual course of the bor- 
rower’s business preparatory to sale shall be superior to the lien of the factor on 
said merchandise, but this section shall not obligate the factor personally for any 
debts secured by such superior lien. 

(7) Forec.tosure. Any factor’s lien created pursuant to this section may be 
foreclosed, the property sold, and redemption made in the same manner as pro- 
vided for foreclosure, sales or redemption under chattel mortgages, or in such 
other manner as may have been agreed in writing between the borrower and factor. 

(8) PAYMENT; SATISFACTION; CERTIFICATE; TIME LIMITATION. Upon payment or 
satisfaction of the indebtedness secured by any factor’s lien, the factor, upon the 
request of the borrower, shall furnish to the borrower a certificate or certificates 
signed by the factor stating that such indebtedness has been paid or such lien 
satisfied, or both. When such certificate or certificates are filed with the officer 
with whom the original notice of lien has been filed, such lien shall be deemed 
discharged. Failure of the factor to deliver any such certificate or satisfaction 
within 10 days after any such request shall subject the factor to double damages 
at the suit of any person injured by such neglect. All liens shall be deemed to have 
expired 3 years from the date of filing of the notice of creation thereof unless prior 
to the expiration of such 3-year period the factor files a statement under oath 
that the indebtedness secured by said factor’s lien has not yet been paid in full or 
otherwise discharged, and upon the filing of such statement the said lien shall be 
deemed to continue for one year from the date of such filing or until the prior 
payment of the indebtedness. 

(9) ACCOUNTS RECEIVABLE; ASSIGNMENTS. The lien of the factor upon any 
accounts receivable resulting from the sale or other disposition of the merchandise 
subject to the lien provided for herein, shall be governed as far as applicable by 
the provisions of section 241.28 provided however, that unless the factor and the 
borrower shall agree otherwise, the delivery by the borrower to the factor of a 
written agreement or separate written statement as hereinbefore provided for 
designating the merchandise which will be subject to the lien, shall operate as an 
assignment of the accounts receivable which will result from the sale or other 
disposition of such merchandise with the same effect as if an assignment thereof 
by the borrower to the factor had been duly perfected under said section 241.28 
immediately after such sale or other disposition. 

(10) AcTs THAT DO NOT INVALIDATE. No one or more of the following acts shall 
impair, invalidate or render void the factor’s lien on any such merchandise or 
any other merchandise remaining subject to such factor’s lien nor the factor’s 
right to or lien upon any balance remaining owing on any such account receivable 
or on any other account receivable resulting from the sale of any other merchandise 
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which is subject to such factor’s lien irrespective of whether the factor shall have 
consented to or acquiesced in any of the following acts: 

(a) The return to or recovery by the borrower of merchandise sold and the 
mOky dealing with said seavahandien by the borrower as his own property; or 

(b) he granting of credit allowances or adjustments by the borrower to the 
urchasing such merchandise; or 

ri) ailure of the factor to require the borrower to account to the factor for 
the proceeds of merchandise sold, or to account to the factor for moneys received 
on any account receivable resulting from the sale of merchandise covered by any 
factor’s lien. 

(11) Errect oF possession. When any factor, or any third party for the account 
of any such factor, shall have possession of any merchandise, such factor shall 
have a — general lien, as set forth in subsection (2), without filing the 
notice provided for in this section. Nothing herein shall be construed as af- 
fecting or limiting any other existing or future lien or right of the factor, at com- 
mon law or by statute, or any transaction falling within the provisions of law 
requiring or permitting filing, recording, consent, publication, notices or formalities 
of execution of instruments creating chattel mortgages or other liens of any nature. 

(12) Construction. This section is to be construed liberally to secure the bene- 
ficial interests and purposes thereof. A substantial compliance with its several 
provisions shall be sufficient for the validity of a lien and to give jurisdiction to 
the courts to enforce the same. 


N. Y. Pers. Prop. Law § 45 


§ 45. Notice of liens upon merchandise or the proceeds thereof to 
secure loans or advances 

If so provided by any written agreement with their principals, consignors or 

ieee (hereinafter called the person creating the lien), all factors, consignees 

oo commission merchants shall have a continuing general lien upon all goods and 
pena em ro from time to time consigned to or pledged with them, whether in 
their constructive, actual or exclusive occupancy or possession or not and upon 
any accounts receivable or other proceeds resulting from the sale or other dis- 
position of such goods and merchandise, for all their loans and advances to or for 
the account of the person creating the ‘lien, together with interest thereon, and 
also for the commissions, obligations, indebtedness, charges and expenses properly 
chargeable against or due from said person creating the lien and for the amount 
due upon any notes or other obligations given to or received by them for or upon 
account of any such loans or advances, interest, commissions, obligations, in- 
debtedness, charges and expenses and such lien shall be valid from the time of 
filing the notice hereinafter referred to, and whether such merchandise shall be in 
existence at the time of the agreement creating the lien or at the time of filing such 
notice or shall come into existence subsequently thereto or shall subsequently 
thereto be acquired by the person creating the lien, provided that a notice of the 
lien is filed, stating: 

1. The name of the lienor, the name under which the lienor does business, is 
an assumed name; the principal place of business of the lienor within the state; 
and if the lienor is a partnership or association the names of the partners, and if a 
—— the state under whose laws it was organized. 

2. The name of the person creating the lien, and the interest of such person in 
the ‘merchandise, as far as known to the lienor. 

3. The general character of merchandise subject to the lien, or which ma oe d 
become subject thereto, and the period of time during which such loans or a 
vances may be made under the terms of the agreement providing for such loans or 
advances and for such lien. 

Such notice must be verified by the lienor or his agent, to the effect that the 
statements therein contained are true to his knowledge. It must be filed with the 
officer designated in section two hundred and thirty-two of the lien law, in one | 
town or city where the merchandise subject to the lien, or any part thereo 
is or at any time shall be located, kept or stored, and also in the town or city 
where the principal office or place ’of business of the lienor within the state is or 
at any time shall be located. Such officers shall file every such notice presented to 
them for that purpose and shall endorse thereon its number and the time of its 
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receipt. bem | shall enter in a book provided for that purpose, in separate columns, 

the names of the parties named in each notice so filed under the head of ‘‘owners’ 
and “‘lienors,” the number of such notice and the date of the filing thereof, and 
the general character of the merchandise as therein stated. The names of the 
persons creating the liens, as stated in the notice, shall be arranged in alphabetical 
order under the head of ‘‘owners.’’ Such officers at the time of filing such notice 
shall upon request issue to the person filing the same a receipt in writing, contain- 
ing the substance of the entries made or to be made as hereinabove provided. 
Such officers shall be entitled to receive for their services hereunder, fees at the 
same rates as provided in section two hundred and thirty-four of the lien law. 

Such notice may be filed at any time after the making of the agreement, and 
shall be effectual from the time of the filing thereof as against all claims of creditors 
in or against such merchandise thereafter arising. Upon the payment or satis- 
faction of indebtedness secured by any lien specified in this section, the lienor or 
his legal representative, upon the request of any person interested in the said 
merchandise, must sign and acknowledge a certificate setting forth such payment 
or satisfaction. The officer or officers with whom the notice of lien is filed must, 
on receipt of such certificate or a copy thereof certified as required by law, file 
the same in his office and write the word “discharged” in the book where the 
— - lien is entered opposite the entry thereof, and the lien is thereby dis- 
charged. 

If any agreement provides for a right to or lien upon accounts receivable or 
other proceeds resulting from or which may result from a sale or sales of mer- 
chandise whether or not such merchandise or a part thereof is subject to the lien 
such right or lien upon such accounts receivable or the proceeds shall not be voi 
or ineffectual as against creditors or otherwise, by reason of failure to make 
or deliver a further assignment of any such account, provided a bill, invoice, 
statement or notice shall be mailed, sent or delivered to the person ae such 
account receivable stating in substance that the account is payable to the lienor, 
and such mailing, sending or delivery of such bill, invoice, statement or notice 
shall have the same effect as a formal assignment of such account to the lienor 
named therein. Provided, moreover, that the making and delivery of any such 
further or formal assignment shall, in and of itself, give to the assignee, a right 
to or lien upon the account receivable assigned and to the proceeds thereof, effec- 
tual as against all claims of creditors of the assignor, irrespective of whether or 
not such bill, invoice, statement or notice shall be mailed, sent, or delivered to 
the person owing such account receivable, stating in substance that the account 
is payable to the lienor or assignee. If merchandise sold, or any part thereof, is 
returned to or recovered by the assignor from the person owing the account 
receivable and is thereafter dealt with by him as his own property, or if the as- 
signor grants credits, allowances or adjustments to the person owing an account 
receivable, the right to or lien of the lienor or assignee upon any balance remain- 
ing owing on such account receivable and his right to or lien upon any other 
account receivable assigned to him by the assignor shall not be invalidated, 
irrespective of whether the assignee shall have consented to, or acquiesced in, 
such acts of the assignor. 

All notices of liens heretofore filed enas to section forty-five of the personal 
property law and not satisfied by filing a certificate setting forth payment or 
satisfaction thereof shall be deemed to be and remain in full force and effect 
under this act without further or other filing. 

When any factor or other lienor, or any third party for the account of any such 
factor or other lienor, shall have possession of goods and merchandise, such factor 
or other lienor, shall have a continuing general lien, as set forth in the first para- 
graph of this section, without filing the notice and posting the sign provided for 
in this section. 

The terms ‘factor’ and ‘factors’? wherever used in this section include any 
consignee or consignees, aye or pledgees, who advance money on goods con- 
signed to and/or pledged with them, whether or not such consignees or pledgees 
are employed to sell such goods and their successors in interest. 

This section is to be construed liberally to secure the beneficial interests and 
er ee thereof. A substantial compliance with its several provisions shall be 
sufficient for validity of a lien and to give jurisdiction to the courts to enforce 
the same. Nothing in this section shall be construed as affecting or limiting any 
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ation or future lien at common law or any rights at common law. Added L.1911, 
26, § 1; amended L.1931, c. 766; L.1905, c. 690; L.1943, c. 635, eff. April 19, 


tons. 
N. H. Rev. Stat. c. 262-A 


1. Factors Liens. If so provided by any written agreement, all factors shall 
have a continuing general lien upon all merchandise from time to time consigned 
to or pledged with them, whether in their constructive, actual or exclusive 
occupancy or possession or not, and upon any accounts receivable or other pro- 
ceeds resulting from the sale or other disposition of such merchandise, whether or 
not such merchandise is subject to the lien and upon accounts receivable resulting 
from any other transactions, for all their loans and advances to or for the account 
of the person creating the lien (hereinafter called the borrower), together ‘with 
interest thereon, and also for any obligations, indebtedness, commission, charges 
and expenses properly chargeable against or due from said borrower and for the 
amount due upon any notes or other obligations given to or received by them for 
or on account of any such loans or advances, interest, obligations, indebtedness, 
commission, charges, and expenses, and such lien shall be valid from the time of 
filing the notice hereinafter referred to, and whether such merchandise or ac- 
counts receivable shall be in existence at the time of the agreement creating the 
lien or at the time of filing such notice or shall come into existence subsequently 
thereto or shall subsequently thereto be acquired by the borrower; provided, that 
a notice of the lien is recorded, as hereinafter provided, stating: 

a. The name of the factor, the name under which the factor does business, if 
an assumed name; the principal place of business of the factor within the state, 
or if he has no place of business within the state, his principal place of business 
outside of this state; and if the factor is a partnership or association, the names 
of the partners, and if a corporation, the state under whose laws it was organized. 

The name of the borrower, and the interest of such person in the merchandise, 
or accounts receivable, as far as is known to the factor. 

c. The general character of merchandise or accounts receivable subject to the 
lien, or which may become subject thereto, and the period of time, whether 
definite or indefinite, during which such loans or advances may be made under 
the terms of the agreement providing for such loans or advances and for such lien. 
Amendments of the notice may be recorded from time to time specifying any 
changes in the information contained in the original or prior notices. 

2. Record. Such notice shall be signed and verified under oath by the factor 
or his agent and by the borrower or his agent to the effect that the statements 
therein contained are true to the best of their knowledge. It shall be recorded in 
the office of the town clerk where the borrower resides, if the borrower is a resident 
of this state, otherwise in the office of the town clerk where such merchandise is 
located. The clerk of said town shall, when such notice is filed or left for record, 
endorse thereon a certificate of the date and time of day of its reception and shall 
record in a book kept for records of mortgages of personal property any such 
notice, amendments of notice, transfer or discharge thereof. The names of the 
factor and borrower shall be indexed in the same manner as, and along with, the 
index of mortgagors and mortgagees of personal property. 

3. Effect of Record. Such notice may be eaaale d at any time after the making 
of the agreement and shall be effectual from the time of the recording thereof as 
against all creditors of the borrower except (a) holders of prior valid common law 
or statutory liens or other encumbrances of such merchandise and (b) holders of 
subsequent valid common law or statutory liens arising from work or services on 
such merchandise and (c) in respect to accounts receivable, holders of prior 
valid common law or statutory liens or other encumbrances on accounts receivable 
or assignees of existing accounts receivable acquired prior to the time of such 
recording by valid assignment pursuant to the provisions of Chapter 263-A of 
Revised Laws as inserted by Chapter 19, Laws of 1945. 

4. Discharge. Upon the payment or satisfaction of indebtedness secured by 
any lien s a in this chapter, the factor or his legal representative, upon the 
request of any person interested in the said merchandise or accounts receivable, 
must sign and acknowledge a certificate setting forth such payment or satisfaction. 
The town clerk or clerks with whom the notice of lien is recorded must, on receipt 
of such certificate, record the same and write the words “discharged” or “partially 
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discharged,” as the case may be, in the index book where the notice of lien is 
entered, opposite the entry thereof and of each amendment thereof, and the lien is 
thereby discharged. He shall record the certificate itself, or make a reference to 
the record thereof, in the margin of the record of the original notice. All notices of 
liens recorded pursuant to this chapter and not satisfied by recording a certificate 
setting forth payment or satisfaction thereof shall be deemed to be and remain in 
full force and effect under this chapter without further or other recording. 

4. a. Assignment, Foreclosure. A lien on merchandise created in accordance 
with the provisions of this chapter may be assigned, redeemed or foreclosed in 
the same manner as mortgages of personal property or in such manner as is 
provided for in the written agreement between the factor and the borrower. 

5. Lien on Accounts Receivable. If any agreement provides for a right to or 
lien upon accounts receivable whether then existing or thereafter coming into 
existence or other proceeds arising out of the performance of work, labor or 
services or resulting from or which may result from a sale or sales or merchandise, 
whether or not such merchandise or a part thereof is subject to the lien, such 
right or lien upon such accounts receivable or the proceeds shall not be void or 
ineffectual as against creditors or otherwise, except as against the rights of as- 
signees of existing accounts receivable as determined by Chapter 263-A of Re- 
vised Laws acquired prior to the date of recording of a notice of lien hereunder, by 
reason of failure to make or deliver a formal assignment of any such account 
receivable or to notify the person owing such account receivable or by reason of 
the fact that the borrower, with the factor’s assent, retains dominion over any 
such account receivable and the proceeds or any portion thereof. If merchandise 
sold or any part thereof is returned to or recovered by the assignor from the 
person owing the account receivable and is thereafter dealt with by him as his 
own property, if the assignor with the factor’s assent retains dominion over any 
account receivable or the proceeds thereof or any portion thereof, or if the as- 
signor with or without the assent of the factor, grants credits, allowances or 
adjustments to the person owing an account receivable, the right to or lien of the 
factor upon any balance remaining owing on such account receivable and his 
right to or lien upon an#gther account receivable shall not be invalidated there- 
by. 

6. Common Law Lien. When any factor, or any third party for the account 
of any such factor, shall have possession of goods and merchandise, such factor 
shall have a continuing general lien, as set forth in section 1 of this chapter, 
without recording the notice and posting the sign provided for in this chapter. 

7. Construction. This act is to be construed liberally to secure the beneficial 
interest and purposes thereof. A substantial compliance with its several provisions 
shall be sufficient for the validity of a lien and to give jurisdiction to the courts to 
enforce the same. Nothing in this chapter shall be construed as affecting or limit- 
ing any existing or future lien at common law or any rights at common law, or 
any right given by any other statute or provisions of the Revised Laws. 

8. Application. As to any transaction falling within the provisions both of 
this chapter and of any other law requiring filing or recording, notice, consent, or 
formalities of execution, the factor shall not be required to comply with both, 
but by complying with the provisions of either, at his election, may have the 
protection given by the law complied with. 

9. Definitions. The terms “factor’’ and ‘factors’? wherever used in this 
chapter, mean persons, firms, banks and corporations, and their successors in 
interest, who purchase or lend on the sec urity of accounts receivable or who 
advance money on the security of merchandise, whether or not they are employed 
to sell such merchandise. 

The term “merchandise” wherever used in this chapter shall mean any and ail 
goods, materials, wares and merchandise, raw, wrought or in process. 








Notes 


LABOR LAW—EXCEPTIONS TO THE PRINCIPLE THAT 
EMPLOYEES MAY BE DISCIPLINED FOR DISOBEDIENCE. 
A general policy of labor relations is that an employee must obey 
an order from his superior even though it may be erroneous or con- 
trary to the contract, and resort, if he wishes, to the grievance pro- 
cedure for relief. The employee is generally subject to discipline for 
refusal to obey the order, but not if he merely protests it.? Refusal 
to perform assigned work is just cause for discharge,? but mere failure 
to carry out an order may not be.‘ 

In the case of International Harvester v. U.A.W.-C.I.O.5 this prin- 
ciple is discussed and contrasted to the military law. If a soldier 
declines to obey an order that turns out later to have been unlawful, 
under military law he is not guilty of insubordination. Thus the labor 
relations rule, seemingly stricter than the military law, may seem 
unduly harsh; it was suggested that the military rule be applied in 
the field of labor relations. It was argued that the military rule would 
not tend to lessen the control over the employees, as it ‘‘has produced 
no such result in the Army,’’ but rather that such a rule would en- 
courage the supervisor to know his authority and prevent challenges 
from employees by not exceeding it.* But the arbitrator in the Jnter- 
national Harvester case held that the employer did not have the right 
to discharge a union steward for refusing to obey the foreman’s order 
that he discontinue investigation of a grievance and return to his 
job, since the order was contrary to the steward’s right under the 
contract to investigate grievances.’ He said the employee is not sub- 
ject to discharge for refusing an order when it is violative of the rights 
of the union itself and is issued to the union representative.* Thus 

1 Almost every case cited refers to this general principle. Following are some 
cases which state the principle most emphatically: Neville Chemical Co., 22 Lab. 
Arb. 358 (1954); McDonnell Aircraft Corp., 21 Lab. Arb. 91 (1953); Electro 
Metallurgical Co., 20 Lab. Arb. 281 (1953); American Republics Corp., 19 Lab. 
Arb. 770 (1952); Torrington Co., 1 Lab. Arb. 35 (1945). 

? General Magnetic Co., 2 Lab. Arb. 181 (1946). 

* Pacific Mills, 3 Lab. Arb. 141 (1946). 


‘Rheem Mfg. Co., 8 Lab. Arb. 1012 (1947). 

5 International Harvester Co., 16 Lab. Arb. 307 (1951). A decision of permanent 
arbitrator Whitley P. McCoy. 

6 Jd. at 311. 

7 Id. at 310. 

8 “Military organization contains no adequate grievance machinery, such 

as is afforded by modern labor contracts. And the recognized exceptions to 

the strict rule (endangering life or health, suffering humiliation, etc.) afford 

adequate protection to the employee. ... But while adhering to the rule, I 
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agreeing with the rule generally, the arbitrator took the position that 
the exceptions to the rule are sufficient to provide that degree of 
freedom necessary for the employee. It is the purpose of this note to 
show that the exceptions to the above stated general policy are 
sufficient to achieve the compromise necessary. 

An employer could scarcely be expected to operate a business 
successfully if each order which was slightly erroneous, dangerous, or 
contrary to the contract were subject to the employees’ question as 
in a “‘debating society.’’? Conversely, the employer may not unduly 
endanger the health or safety of his employees, nor so hamper the 
functions of unions that collective bargaining arbitration processes 
do not operate effectively under employment and collective bargaining 
contracts. Of course the present policy could be changed to incorpo- 
rate the ideas contained in the military rule, but a more workable 
solution lies in the present compromise between the needs of the em- 
ployer and those of the employees and the unions. 

A compromise has been worked out by arbitrators who have held 
that it may be necessary to find exceptions to the proposition that the 
orders of the supervisor must be obeyed first and questioned later. 
Hence an order may generally be disregarded with impunity in the 
following instances. 

Health and safety. Where the health or safety of the employee or 
another would be endangered by the performance of the order, it may 
be refused.!° In a strike situation such a refusal must be based on a 
reasonable fear of violence.'! The activity ordered must be sufficiently 
hazardous.!? The employee must make resort to all available means to 
carry out his assignment,'* and has the burden of telling the employer 
of the reason for his refusal‘* and the sufficiency of his reason."* Such 
a permissible refusal may be based on fear of possible illness caused 
by heat,'* cold (“resort to the grievance procedure is not an anti- 





do not feel inclined to extend it to unlawful orders issued by the Company to 

the Union... . it was. . . [the union steward’s] duty, speaking as the represen- 

tative of the Union, to insist firmly . .. upon the Union’s rights.” Jd. at 310. 

* Jd. at 310. 

10 International Paper Co., 14 Lab. Arb. 967 (1950) (severe electrical shocks) ; 
Skenandoa Rayon Corp., 18 Lab. Arb. 239 (1952). 

11 Pilot Freight Carriers, Inc., 22 Lab. Arb. 761 (1954). 

2 cay Malleable & Steel Castings Co., 19 Lab. Arb. 5 (1952) (hot flying 
metal). 

13 B, & E. Transportation Co., Inc., 18 Lab. Arb. 297 (1952). 

44 Goodyear Clearwater Mills, Inc., 8 Lab. Arb. 647 (1947) (possible further 
injury to dislocated shoulder). 

% St. Joseph Lead Co., 16 Lab. Arb. 138 (1951) (excessive climbing dangerous 
to high blood pressure). 

16 Merrill Stevens Dry Dock and Repair Co., 21 Lab. Arb. 513 (1953). 
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dote to pneumonia. . .’’),!7 or dust,!® but the employee must fully 
explain the reason for the possible illness.’ If mental illness con- 
tributed to the infraction, and can be cured, reinstatement may be 
recommended when the employee is cured.”° 

Physical disqualification. If clearly established?! physical disability 
making it difficult or impossible for the employee to perform the job 
may be a valid basis for refusing to perform it,?* and a discharge will 
not be upheld for such a refusal,?* where the refusal was not arbi- 
trary.2* Such a refusal may be based on past experience,” doctors’ 
instructions,”® or a previous transfer based on medical advice.” A 
union committeeman may advise an employee not to do work which 
the committeeman considers unsafe.?* A task may be refused on the 
ground that it violates average standards of morality,?® dignity,*° or 
morale.*! 

Overtime. The contract of employment may provide that the em- 
ployee may not be required to work overtime in the absence of either 
a contract clause providing the terms and conditions of overtime 
work® or an established practice under the contract indicating that 
such was the intention of the parties.** He is entitled to notice in 
advance, if the contract so provides,*‘ or possibly in the absence of a 
contract provision,®* that overtime will be required; he is entitled 
to a warning® or a nominal punishment*’ for his first refusal to work 





17 Hegeler Zinc Co., 8 Lab. Arb. 826 (1947). 

18 Western Insulated Wire Co., 19 Lab. Arb. 767 (1952). 

19 National Zinc Co., 19 Lab. Arb. 888 (1953). The employee should have ex- 
plained to his employer that he was very susceptible to sulphur dioxide fumes and 
that continued exposure to them would probably cause severe illness. 

20 Adolph Coors Co., 21 Lab. Arb. 587 (1953). 

21 Chrysler Corp., 18 Lab. Arb. 437 (1952). 

22 Copco Steel t Engineering Co., 22 Lab. Arb. 624 (1954) (poor vision). 

*3 Ansonia Wire & Cable Co., 20 Lab. Arb. 496 (1953) (back injury). 

* Rock Hill Printing & Finishing Co., 21 Lab. Arb. 335 (1953) Sere jaw). 
2% Goodyear Clearwater Mills, Inc., 8 Lab. Arb. 647 (1947). 

% Reynolds Metals Co., 19 Lab. Arb. 753 (1953); Forest Hill Foundry Co., 
Lab. Arb. 153 (1946). 

27 Ohio Steel Foundry Co., 7 Lab. Arb. 336 (1947). 

28 Copco Steel & Engineering Co., 21 Lab. Arb. 410 (1953) (dangerously piled 
200 lb. pieces). 

29 Milk Products, 8. A., 16 Lab. Arb. 939 (1951) (woman employee required 
to walk on high platform without being furnished slacks). 

30 American Can Co., 11 Lab. Arb. 46 (1948) (trucking was not part of his job). 

31 Kay Mfg. Co., 13 Lab. Arb. 545 (1949). “. . . it would be destructive of the 
morale of the employees if they were to be required to perform work for the benefit 
of an employer against whom their union brothers are striking, and thus to under- 
mine the strike of their own local union.” 

32 Connecticut River Mills, Inc., 6 Lab. Arb. 1017 (1947). 

33 International Shoe Co., 15 Lab. Arb. 121 (1950); A. D. Julliard & Co., Inc., 
17 Lab. Arb. 606 (1951); Glamorgan Pipe & Foundry Co., 15 Lab. Arb. 645 (1950). 

* Anchor Rome Mills, Inc., 8 Lab. Arb. 299 (1947). 

% Ford Motor Co., 11 Lab. Arb. 1158 (1948). 

% American Blueprint Co., 14 Lab. Arb. 1019 (1950). 

37 Nebraska Consolidated Mills Co., 13 Lab. Arb. 211 (1949). 


_ 
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overtime. Other factors that may be considered are: other workers 
were available, the employer suffered no injury,** the employee had 
been tuld that such overtime would be required of him, he went to 
work a few minutes after refusing the work, and in good faith had 
thought the matter had been decided.* 

Union activities. A union steward or committeeman is under a duty*® 
to explain the contract to the employees, even if such explanation 
leads to » disobedience of a superior’s orders, but counsel of diso- 
bedience is insubordination“! unless the employer “‘committed ‘wholly 
unjustified’ violation of his contractual obligation regarding ‘action 
falling primarily within the Union’s domain,’ ’’*? or unless the steward 
had been continuously warned not to countermand company orders.“ 
The misconduct is considered less serious if the offender was acting 
in the capacity of a union official, rather than in an individual capac- 
ity.“4 In one case it was held that the employer could not discharge 
a union steward for refusing to obey a foreman’s order to discontinue 
investigation of a grievance and return to his job, since the order was 
contrary to the steward’s right under the contract: the order was 
violative of the rights of the union itself, and was issued to a union 
representative. 

The right to refuse an order. This right may be given by the employer 
to the employee orally as in the form of a choice between accepting 
a temporary layoff or accepting a different assignment ;“* the contract*” 
may explicitly give** or deny the right, or may require a warning 
before the employee may be discharged. The employee is under no 
duty to obey orders which are clearly and indisputably outside the 
jurisdiction,®® or beyond the authority of the supervisor.§! The con- 
tract may require that in order to impose discharge the insubordina- 
tion must amount to “just cause.’’> It may provide that the employee 

38 Texas Co., 14 Lab. Arb. 146 (1949). 

39 Saco-Lowell Shops, 16 Lab. Arb. 311 (1950). 

40 American Transformer Co., 1 Lab. Arb. 456 (1945). 
41 Welin, Davit & Boat Corp., 3 Lab. Arb. 126 (1942). 
42 Ford Motor Co., 10 Lab. Arb. 213 (1948). 

48M. M. Mades Co., Inc., 14 Lab. Arb. 748 (1949). 

“ Marion — Corp... 13 Lab. Arb. 616 (1950). 

4 A. B. C. Steel & Wire Co., 7 Lab. Arb. 479 (1947). 

International Harvester Co., 16 Lab. Arb. 307 (1951). 

47 Vulcan Detinning Co., 6 Lab. Arb. 198 (1947). 

48 Duraloy Co., 13 Lab. "Arb. 624 (1950). 
‘* Distributors’ Assn. of Northern California, 17 Lab. Arb. 217 (1951). 


50 Ford Motor Co., 19 Lab. Arb. 237 (1952) (pipefitters refused to rig and lift 
pipe as ordered, their contention being that this was work for a rigger and not a 


pipefitter). 
51 Dwight Mfg. Co., 12 Lab. Arb. 990 (1949) (unilateral change in workload 


not noe by the contract). 
Viles~Bement-Pond Co. v. U.A.W., 20 Lab. Arb. 520 (1953). The contract 


may further provide that a non- -arbitrary refusal to obey an order is not “just 
cause”’ for discharge. 
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shall not be requested to operate defective equipment, that the 
company shall not unilaterally change the work schedule, that the 
employee has certain seniority rights,» and the employee need not 
obey orders infringing upon these rights. These rights of the employee 
may exist in the absence of any agreement. Despite the absence of 
a contract clause requiring that discharges be for “just cause,’’ the 
employer may not discharge an employee without having just cause,®* 
except where the contract expressly limits the grievance and arbitra- 
tion procedure to the provisions of the contract and fails in any way 
to limit the employer’s right to discharge.’ If nothing in the contract 
gives the company the right to transfer or loan skilled workers from 
one classification to another, refusal to accept a different job generally 
subjects the employee to no discipline.** The right to refuse assign- 
ments outside of his regular job may be earned by an employee’s 
years of service even in the absence of contract.® 

The employer’s fault. The employer may be at fault by making 
open minded discussion of discipline impossible,** by not attempting 
to get the reason for the employee’s refusal to work,*' by racial dis- 
crimination,®? by not making the circumstances of the job clear to 
the employee, by not explaining the reasons for transfer,** by pro- 
voking the refusal to obey orders,® or where there is a combination of 
these factors. If the employer has in the past condoned such a re- 
fusal by the employee” or by others® or if such irregularities are 
unavoidable under wartime conditions,*® he may not use such a re- 


ae Co., 8 Lab. Arb. 448 (1947) (broken truck cushion 
spring). 

Pacific Mills, 1 Lab. Arb. 111 (1945). 

5 Pacific Mills, 2 Lab. Arb. 545 (1946). 

% Pilot Freight Carriers, Inc., 22 Lab. Arb. 761 (1954). The arbitrator said: 
“Tt is part of the ‘common law’ of industrial relations—one of the tacit assump- 
tions underlying all collective agreements—that an employer shall not exercise 
arbitrarily his power to discipline workers.” Jd. at 763. 

57 Okenite Co., 22 Lab. Arb. 756 (1954). 

58 Ford Motor Co., 3 Lab. Arb. 782 (1946). 

59 Pittsburgh Plate Glass Co., 8 Lab. Arb. 317 (1947) (the only qualification 
upon the refusal is that it may not be arbitrary). 

6° Spatex Corp., 18 Lab. Arb. 490 (1952). 

*! Bethlehem Steel Co., 13 Lab. Arb. 361 (1949) (fear of electricity). 

® Bethlehem Steel Co., 2 Lab. Arb. 187 (1945). 

*’ Tungsten Mining Corp., 22 Lab. Arb. 570 (1954) (a helper would be provided 
to reduce danger). 

* International Harvester Co., 12 Lab. Arb. 653 (1949) (employee was told 
he was not qualified). 

*% Reynolds Metals Co., 17 Lab. Arb. 710 (1951) (several months of “‘riding’’ 
by foreman). 

% Pacific Mills, 14 Lab. Arb. 387 (1950). 

67 U. S. Rubber Co., 13 Lab. Arb. 692 (1949). 

*8 Ford Motor Co., 3 Lab. Arb. 779 (1944). 

*® Memphis Publishing Co., 2 Lab. Arb. 529 (1943). 
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fusal as the basis of a discharge without adequate warning.”° Refusal 
to work overtime on the grounds of religious belief has been held an 
acceptable excuse if this employee’s” or another employee’s” refusal 
has in the past been condoned, but generally not otherwise.” 

Mistake. When the order is refused because it is ambiguous,” or 
the supervisor misunderstood the ambiguous reply of the employee,” 
discipline will not be upheld. Thus the employee may have refused 
because he was hard of hearing,’* or because a foreman other than his 
own gave the order;’’ if so, discipline is not proper. The employee’s 
bona fide but erroneous belief that he had the right under the con- 
tract to refuse overtime work may absolve him from discipline.”® 

Irreparable damage. Assignments in violation of the contract may 
be refused if their acceptance would cause “irreparable damage’’ to 
employee or union interests,”* or if the ordered action if done could 
not be effectively retroactively adjusted or compensated for at a later 
date.*® Conversely, if the concerted refusal to obey an erroneous order 
surely will result in a sizeable loss of production, the discipline may be 
greater than if only individual action be taken.*! 

Inability to do the work. The employee may refuse a job assignment 
if he does not know how to perform the assigned work,* or even if 
there is a doubt as to his ability to so perform.* 

Mitigating factors. A last catch-all category may be listed as miti- 
gating factors.** Thus any of the previously discussed factors may, if 
present to a limited degree, allow some discipline less than discharge.* 
A flat refusal may be of such a minor order that discharge is not 





70 Chrysler Corp., 23 Lab. Arb. 284 (1954). 

71 International Show Co., 2 Lab. Arb. 201 (1946). 

7 Goodyear Tire and Rubber Co., 1 Lab. Arb. 121 (1946). 

73 John Morrell & Co., 17 Lab. Arb. 280 (1951). 

™ Dayton Malleable Iron Co., 17 Lab. Arb. 666 (1951). 

% Crompton-Highland Mills, Inc., 16 Lab. Arb. 132 (1951). 

7% John Deere Tractor Co., 5 Lab. Arb. 561 (1946). 

™ John Deere Tractor Co., 4 Lab. Arb. 161 (1946). 

78 Flour Mills of America, Inc., 20 Lab. Arb. 564 (1952). 

79 Electro Metallurgical Co., 22 Lab. Arb. 684 (1954). In this case irreparable 
damage was not found nor was it defined by the arbitrator. 

80 Skenandoa Rayon Corp., 18 Lab. Arb. 239 (1952). 

81 United Engineering & Foundry Co., 21 Lab. Arb. 145 (1953) (under a con- 
tract with a no strike clause, ten out of fourteen men did not report to work in 
order to “bring the matter to a head’’). 

8 Bethlehem Steel Co., 8 Lab. Arb. 113 (1947) (a welder was not required to 
do substantial burning work). 

83 Atlantic Foundry Co., 8 Lab. Arb. 807 (1947) (there existed real doubt as 
to employee’s ability to operate a crane safely). 

*% Kroger Co., 23 Lab. Arb. 104 (1954). 

% Rock Hill Printing & Finishing Co., 16 Lab. Arb. 722 (1951) (discharge too 
severe); Great Atlantic and Pacific Tea Co., 1 Lab. Arb. 63 (1944) (employee 
improperly assigned to lower classified work). 
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proper.** Other mitigating factors include: lax and irregular con- 
ditions of discipline,*” employee’s misunderstanding of his obligation 
to use his grievance procedure,** honest though mistaken belief that 
the order was violative of a prior arbitration award,®® past good 
record,®* later agreement to do the work,®! foreman’s recommends- 
tion of no discharge.** If the refusal was not capricious, if no sub- 
stantial loss to the employer occurred,” if the employer was to blame 
for the erroneous belief that this was not part of the employee’s 
job,* or if a union official gave an erroneous order®® or erroneous 
advice’ not to accept the assignment, discharge is not proper. Nor 
is it proper where the employee had a prior commitment, the employer 
was so advised,** and no damage resulted from the refusal, for the 
position was easily filled.%* 


CONCLUSION 


The arbitrators have based findings on the discussed exceptions to 
the general rule and have considered the factors mitigating discipline. 
Applied in such a manner the present principles of labor relations in 
this area are adequate to meet the needs of management and labor, 
and are not unduly harsh or in need of change. 

Epwarp E. GRUTZNER 





COVENANTS NOT TO SUE AND THE RIGHT TO CONTRI- 
BUTION. In the recent case of State Farm Mutual Automobile In- 
surance Co. v. Continental Casualty Co.1 a Mrs. Wilson was injured 
as a result of a collision with another automobile while riding with 
her husband (who was driving while in the course of his employment). 


8 Globe-Union, Inc., 18 Lab. Arb. 320 (1951); Utah Ice & Storage Co., 10 
Lab. Arb. 814 (1948) ‘(refusal unintentional). 

87 Daily World Publishing Co., 3 Lab. Arb. rod gree). 

88 Massachusetts Shirt Co., 7 Lab. Arb. 261 (1947). 

** Goodyear Tire & Rubber Co. of Ala., 6 Lab. Arb. 681 (1947) (prior award 
concerning wash-up time). 

%© Pennsylvania Greyhound Lines, Inc., 17 Lab. Arb. 498 (1951); Sampsel 
Time Control, Inc., 18 Lab. Arb. 453 (1951); William Brooks Shoe Co., 19 Lab. 
Arb. 65 (1952). 

1 oo. a Time Control, Inc., 18 Lab. Arb. 453 (1951); General Refractories 

Co., b. Arb. 374 (1952). 

% Sampsel Time Control, Inc., 18 Lab. Arb. 453 (1951). 

% w Pennsylvania Greyhound Lines, Inc., 17 Lab. Arb. 598 (1951). 

tex Corp., 18 Lab. Arb. 490 (1952). 


95 
% Rhode Island Tool Co., 7 Lab. Arb. 113 (1946). 

87 Jewell Ice Cream & Milk Co., 17 Lab. Arb. 283 (1951). 

%§ American Wood Products Corp., 17 Lab. Arb. 419 (1951). 
* Atlantic Foundry Co., 8 Lab. Arb. 807 (1947). 


18tate Farm Mut. Auto. Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 59 
N.W.2d 425 (1953). Rehearing denied: Sept. 11, 1953. 














July] NOTES 667 


Mrs. Wilson settled with the defendant insurer of her husband’s 
employer for $15, giving in return a release which contained both a 
reservation of rights clause and a indemnification agreement. Mrs. 
Wilson then settled with the plaintiff insurer of the other driver for 
$1107. Subsequently, plaintiff insurer sued defendant insurer for 
contribution in the amount of $546 (14 of $1107 less $15). Although 
the defendant answered that it was protected from liability for con- 
tribution by the type of release given it, the trial court granted plain- 
tiff relief. The Wisconsin Supreme Court’s decision, which affirmed 
the trial court’s ruling and which held in effect that a covenant not 
to sue was no bar to an action for contribution, settles a number of 
problems which have long vexed Wisconsin lawyers. 

This decision follows with considerable logic from a number of 
prior Wisconsin decisions.? Unlike most jurisdictions,* the right of 
contribution between joint tortfeasors has been recognized in Wis- 
consin as a common law right‘ based upon principles of equity: 


Whether the common obligation be imposed by contract or grows 
out of a tort, the thing that gives rise to the right of contribution 
is that one of the common obligors has discharged more than his 
fair equitable share of the common liability.’ 


The right arises from a common liability and ripens into a cause 
of action upon payment to the injured, either by judgment or by 
reasonable settlement.® 

Although this concept of a common liability lies at the heart of 
the action, it does not necessarily follow that the termination of the 
common liability destroys the right of contribution. In De Brue v. 
Frank’ the court stated: 


When the concurring negligent acts give to the injured a cause 
of action against the joint tortfeasors, the incidental right of a 
joint tortfeasor to compel contribution is created. Once in being, 
although contingent, subordinate, or inchoate, it has an existence 
in contemplation of law until it is no longer needed as a resource 
to which the joint tortfeasor may look for relief from an inequi- 
table burden placed upon him by reason of the refusal of another 
to perform such other’s duty by paying his honest share of the 
common obligation, unless sooner waived or given up by its 
owner. 





2 See Note, 1950 Wis. L. Rev. 684 for a complete analysis of the cases-prior to 
the State Farm case. 

313 Am. Jur., Contribution § 4 (1938). 

‘ Ellis v. Chicago & N. W. R. Co., 167 Wis. 392, 167 N.W. 1048 (1918). 

5 Wait v. Pierce, 191 Wis. 202, 226, 210 N.W. 822, 823 (1926). 

- boy Casualty & 8S. Co. v. Milwaukee G. C. Co., 213 Wis. 302, 251 N.W. 

491 (1 ; 

7 De Brue v. Frank, 213 Wis. 280, 286, 251 N.W. 494, 496 (1933). 
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The right of contribution, then, exists independently of the joint 
tortfeasor’s common liability. In Ainsworth v. Berg*® it was held that 
the right of contribution survives the termination of a common 
liability by the running of the statute of limitations as to one of two 
joint tortfeasors. And in Van Gilder v. Gugel® it was held that a 
settling joint tortfeasor, who was given a covenant not to sue by the 
injured party, was entitled to contribution from the nonsettling 
joint tortfeasor in the event it developed that he had paid more than 
his equitable share of the damages recovered by the injured plaintiff 
against the nonsettling joint tortfeasor. Therefore the reverse of this 
situation—that a covenant not to sue does not bar an action for 
contribution brought by the nonsetiling joint tortfeasor—seems to 
follow inevitably.’° 

In State Farm Mut. Auto. Ins. Co., however, the injured party had 
given the defendant a release; the release reserved the injured party’s 
rights against other joint tortfeasors and contained an indemnifica- 
tion clause protecting the released tortfeasor from contribution in the 
event the injured party settled with or recovered from the nonsettling 
tortfeasor. Prior to 1927, Wisconsin had defined such a release (‘“‘re- 
lease with reservation of rights’) as a covenant not to sue: 


Neither do we think that what is at best manifestly intended 
to be a partial release should be held to be a complete one because 
the word “release,’’ which has a technical meaning in the law, 
happens to be used. If a release implies full satisfaction, then it 
is apparent that there has not been full satisfaction, and conse- 
quently there has been no release in the technical sense and that 
the intention of the parties will be best carried out by treating 
the agreement as a covenant not to sue.!! 


In 1927, however, the Wisconsin legislature passed the Uniform 
Joint Obligations Act!? which expressly states that it applies to 
joint obligations in tort.'* The act, adopted by only four states,'* has 
received very little judicial construction," and its provisions have been 
criticized as ambiguous."* It is apparent that the absence of judicial 
construction contributed—at least in part—to the development of 


8 Ainsworth v. Berg, 253 Wis. 438, 34 N.W.2d 790 (1948). 

* Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

10 See also Note, 1950 Wis. L. Rev. 684. 

1 Kropidlowski v. Pfister & Vogel Leather Co., 149 Wis. 421, 427, 135 N.W. 
839, 841 (1912). 

12 Wis. Stat. c. 113 (1953). 

13 Wis. Start. § 113.01 (1953). 

4 teen New York, Utah and Wisconsin. See 9A Un1rorm Laws ANNOTATED 
176 (1951). 

6 A few cases mention it; this is the first case directly concerned with interpreta- 
tion of the act. 

1% Note, 1950 Wis. L. Rev. 684, 688. 
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the type of release upon which defendant relied in the State Farm 
case, and to the assumption by a large number of Wisconsin attorneys 
that the act had changed the common law rule in Wisconsin with 
regard to releases with reservation of rights.’ 

Specifically, defendant in Siate Farm asserted that chapter 113 was 
to be interpreted as referring to releases'* and not to covenants not 
to sue. Section 113.04 reads: 


Release of some, effect. Subject to the provisions of section 
113.03, the obligee’s release or discharge of one or more of several 
obligors, or of one or of joint, or of joint and several obligors 
shall not discharge co-obligors, against whom the obligee in writ- 
ing and as part of the same transaction as the release or discharge, 
expressly reserves his rights; and in the absence of such reserva- 
tions of such rights shall discharge co-obligors only to the extent 
provided in section 113.05. 


Defendant seemed to rely chiefly on the absence in this section of 
the words “covenant not to sue’’ and on the fact that the instrument 
given him by the injured party was entitled “Joint Tortfeasor Re- 
lease under Chapter 113 of the Wisconsin Statutes, with Indemni- 
fication Agreement.’’?° The court paid little attention to this proposi- 
tion, stating that: 

While the term “covenant not to sue’”’ is not employed in sec. 

113.04, nevertheless, this section seems to accomplish nothing 

more than to put into statutory form the rule which this state 

had previously adopted by court decision in Ellis v. Esson, supra. 

In other words, a release of one joint tort-feasor reserving rights 

against the other joint tort-feasor (or joint tort-feasors) under sec. 

113.04 is synonymous with covenants not to sue... .”! 


It was further contended by defendant that the indemnification 
clause”? in the release had the effect of reducing plaintiff’s liability 
by 50%;”* as a result any settlement later made by the plaintiff with 
the injured party was automatically his 50% share of the common 
liability.24 Apparently this view has also been widely accepted by 
Wisconsin lawyers and formed the basis for the types of instruments 





17 Brief of Appellant on Motion for Rehearing, pp. 4-5, State Farm Mut. Auto. 
Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 59 N.W.2d 425 (1953). All briefs 
and appendices cited are those prepared in this case. 

18 Brief of Appellant, p. 12. 

19 Wis. Strat. § 113.04 (1953). 

20 Brief of Appellant, p. 7. 

21 State Farm Mut. Auto. Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 
500, 59 N.W.2d 425, 428 (1953). 

2 Appellant’s Appendix, p. 105. 

23 Brief of Appellant, p. 19. 

* Brief of Appellant, p. 18. 
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used in settlements between injured parties and less than all of the 
joint tortfeasors.”* 

In denying this argument, the court accepted in full the trial court’s 
holding: 

The answer to this contention would seem to be obvious and sim- 

ple. The plaintiff in this action was not a party to this agreement 

and therefore is not bound by it. The indemnifying agreement 
has no effect upon this action, because the parties who signed it 
are not parties to this action.” 
It is fairly clear that the defendant could, for example, have inter- 
pleaded the injured party, thereby enabling the court to enforce 
the indemnity agreement, but whatever the method of enforcement, 
the plaintiff’s inchoate right of contribution is neither destroyed nor 
in any way affected by such indemnity agreement. 

The only other reported case on this issue supports the decision 
in the State Farm case;*’ there is no apparent reason to question its 
soundness. There remains, however, the further question of the de- 
cision’s effect on settlements between injured parties and joint tort- 
feasors. 

A previous note in these pages predicted that in the future very 
little use will be made of covenants not to sue.?* This conclusion 
rested primarily on the ground that settling tortfeasors will be re- 
luctant to settle for a covenant not to sue which does not give them 
protection against future contribution actions. Nothing in the State 
Farm case seems to challenge the validity of that statement. But 
the defendant’s argument in this case is more embracing, stating in 
effect that no settlements whatever will be effected except where an 
action has been commenced in the courts. 

We respectfully submit that the effect of the decision of the Court 

will be to increase the number of suits filed, and to increase the 

burdens of an already over-crowded judiciary. . . . In the case at 
bar, however, the decision of the Court as to contribution at least, 
renders impotent the efforts of thousands of litigants in the past 
twenty-five years to negotiate final settlements.”® 
Implicit here is a belief that there is now no way to settle cases so 
as to permit the settling tortfeasor to close its files on the case perma- 
nently.*° 


% Brief of Appellant on Motion for Rehearing, p. 4. 

% State Farm Mut. Auto. Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 
504, 59 N.W.2d 425, 430 (1953). 

27 Employers Mut. Cas. Co. v. Chicago, St. P., M. & O. Ry. Co., 235 Minn. 
304, 50 N.W.2d 689 (1951). 

28 See Note, 1950 Wis. L. Rev. 684. 

2° Brief of Appellant on Motion for Rehearing, Pp. 12-13. 

3° Brief of Respondent in Opposition to Motion for Rehearing, p. 8. 
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In its concluding dicta the court attempted to answer this problem. 
A statute provides: 

Release of some; co-obligors protected. (1) If an obligee releasing 
or discharging an obligor without express reservation of rights 
against a co-obligor, then knows or has reason to know that the 
obligor released or discharged did not pay so much of the claim 
as he was bound by his contract or relation with that co-obligor 
to pay, the obligee’s claim against that co-obligor shall be satis- 
fied to the amount which the obligee knew or had reason to know 
that the released or discharged obligor was bound to such co- 
obligor to pay. 

(2) If an obligee so releasing or discharging an obligor has not 
then such knowledge or reason to know, the obligee’s claim 
against the co-obligor shall be satisfied to the extent of the lesser 
of two amounts, namely (1) the amount of the fractional share 
of the obligor released or discharged, or (2) the amount that 
such obligor was bound by his contract or relation with the co- 


obligor to pay.*! 

In interpreting the effect of this statute the court stated (in dictum) 
that if the release which the defendant had obtained from the tort- 
feasee, Mrs. Wiison, had not included a reservation of her claim 
against the plaintiff, it would have effected ‘‘a settlement of 50 per 
cent of Mrs. Wilson’s damages so that she could have recovered no 
more than the remaining half from . . . (the plaintiff).’’” 

In other words, a release without reservation of rights under section 
113.05 reduces proportionately the non-settling tortfeasor’s liability. 
He may either settle or litigate his own liability; in neither case will 
the settling tortfeasor be further involved.* 


CONCLUSION 


By its decision the court seems effectively to have erased the use 
of the traditional release with reservation of rights (whether with or 
without an indemnification agreement). At the same time the court 
has indicated that a simple release under section 113.05 will com- 
pietely discharge the settling tortfeasor’s liability and render him 
safe from any further claims for contribution. There would appear 
to be, therefore, no ground for asserting that any case which would 
have yielded to settlement prior to this decision will now necessarily 
lead to litigation. 

There follows a simple release form in use by a Madison firm, which, 
it is believed, is sufficient to enable a settling tortfeasor and his in- 


31 Wis. Stat. § 113.05 (1951). 
3 State Farm Mut. Auto. Ins. Co. v. Continental Cas. Co., 264 Wis. 493, 


505, 59 N.W.2d 425, 431 (1953). 
33 Brief of Respondent in Opposition to Motion for Rehearing, p. 10. 
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surer to close their files without fear of further litigation either by 


the injured or by the other tortfeasors. 
ALBERT M. WITTE 


RELEASE UNDER SEcTION 113.05 WIsconsIN STATUTES 





For THE SoLE CONSIDERATION OF 
Dollars ($ ) the 


receipt and sufficiency whereof is hereby acknowledged, the under- 
signed hereby releases pursuant to the provisions of Section 113.05 
Wisconsin Statutes 














and the 

Insurance Company of their heirs, 
executors, administrators, agents and assigns, from any and all 
claims, contractual or otherwise, and particularly on account of all 
injuries, known and unknown, both to person or property, which 
have resulted or may in the future develop from an accident which 
occurred on or about the day of ; ea ; 
at or near 




















In WitNESS WHEREOF, ___________ have hereunto set. 
hand and seal this day of ¢ Pee 
_In the presence of: 





(SEAL) 
(SEAL) 
(SEAL) 























CRIMINAL PROCEDURE—THE RIGHT OF THE ACCUSED 
TO SEE HIS CONFESSION PRIOR TO TRIAL. In a recent New 
Jersey case, State v. Tune,' the accused, under indictment for murder, 
moved for an order directing the prosecution to produce for inspection 
his confession and statements signed by other witnesses. The trial 
judge ordered production of the confession for the use of the accused, 
but he denied the right to see the statements. 

It was held on appeal, 4 to 3, that the portion of the order permit- 
ting the accused to inspect his confession be reversed, and the part 
denying inspection of other papers in the possession of the county 
prosecutor be affirmed. 

The appellate court said that a defendant has no unqualified right 
to an inspection of his confession. On the contrary, his application 





113 N.J. 203, 98 A.2d 881 (1953). 











July] NOTES 673 


for an inspection is addressed to the sound, judicial discretion of the 
trial court, to be exercised only as the interests of justice may re- 
quire. It further thought that in this case the accused had failed to 
produce such facts as would warrant the exercise of the trial judge’s 
discretion to grant the application. 

At early common law, the accused could not inspect the prosecu- 
tion’s documentary evidence before trial.? 

Although some courts in the United States refuse to permit in- 
spection under any circumstances,’ the rule laid down in the Tune 
case appears to be consistent with that of many jurisdictions.‘ Louisi- 
ana is the only state which has announced the existence of a right to 
inspection of a confession.® 

In federal courts Rule 16 provides that “. . . the court may order 
the attorney for the government to permit the defendant to inspect 
and copy or photograph designated books, papers, documents or 
tangible objects, obtained from or belonging to the defendant... .’” 
Although some courts have held otherwise,’ in a recent case the court 
has allowed the defendant to see his confession under this rule, prior 
to trial.* 

Rule 17(c) provides for a subpoena which may “. . . command the 
person to whom it is directed to produce the books, papers, documents 
or other objects designated therein.’’® Under this rule most courts have 
allowed the defendant to see his confession prior to trial.!° 

The granting of this privilege to the defendant under Rule 16 and 
17(c), however, has been discretionary with the trial court, and the 
judge is limited to exercising this discretion only where there is “good 
cause,’’"! or in other cases, where the statement requested contains 


? King v. Holland, 4. T.R. (K.B.) 691, 100 Eng. Rep. 1248 (1792); see 6 Wic- 
MORE, EvIDENCE § 1850 (3rd Ed. 1940). 

3 Note 20 Tut. L. Rev. 133 (1945). 

4 State v. Hass, 188 Md. 63, 51 A.2d 647 (1947); People v. Skoyec, 183 Misc. 
764, 50 N.Y.S.2d 438 (1944); Leland v. State, 343 U.S. 790 (1952). In the Leland 
case the U.S. Supreme Court held that it was not a denial of due process for the 
trial judge to refuse to require the district attorney to make one of the defendant’s 
confessions available to his counsel before trial. The court said, at page 801: 
‘While it may be the better practice for the prosecution thus to exhibit @ con- 
fession, failure to do so in this case in no way denied defendant of a fair trial.” 

5 State v. Dorsey, 207 La. 928, 22 So.2d 273 (1945). 

6‘ Fep. R. Crm. P. 16. 

7 Shores v. United States, 174 F.2d 838 (8th Cir. 1949); United States v. Pete, 
111 F. Supp. 292 (D.C. Crim. Div. 1953). 

8 United States v. Peace, 16 F.R.D. 423 (S.D.N.Y. 1954); 4 Barron anp 
Hotrzorr, FEDERAL PRACTICE AND PROCEDURE § 2032 (1955 Supp.). 

® Fep. R. Crm. P. 17 (c). 

10 United States v. Scully, 15 F.R.D. 402 (S.D.N.Y. 1954); United States v. 
Bryson, 16 F.R.D. 431 (N.D.Calif. 1954); Fryer v. United States, 207 F.2d 134 
(D.C. Cir. 1953); Bowman Dairy Co. v. United States, 341 U.S. 214 (1951). 

1 United States v. Iozia, 13 F.R.D. 335 (S.D.N.Y. 1952). 
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matter which may be material to the preparation of the defense and 
the request for its inspection is not unreasonable.” Judge Weinfeld 
in United States v. Iozia requires for “good cause’’ (1) that the docu- 
ments are evidentiary and relevant, (2) that they are not otherwise 
procurable by the defendant reasonably in advance of trial by exer- 
cise of due diligence, (3) that the defendant cannot properly prepare 
for trial without such production and inspection in advance of trial 
and the failure to obtain such inspection may tend unreasonably to 
delay the trial, and (4) that the application is made in good faith and 
is not intended as a general fishing expedition." 

The law in Wisconsin on the question involved has never been 
carefully defined by the courts, for there is only one old case which 
involves a request to see a confession prior to trial.'‘ In this case one 
Louis Christensen, after being convicted of a murder, made a volun- 
tary confession implicating Santry. Santry was tried for murder and 
at the trial the defense demanded a copy of Christensen’s confession. 
The Wisconsin Supreme Court, affirming the lower court ruling, said 
that the district attorney was under no obligation to furnish the 
defense with a copy of Christensen’s confession and his refusal to do 
so was not error. The court did not go into the merits of the problem 
or give any reason for its holding. It undoubtedly laid down a rule 
as to a defendant’s requesting witnesses’ testimony, but did not 
answer the question here discussed. 

It has been stated that it is the policy of the state not to make 
available any information to the accused on matters relating to the 
investigations of crimes.’* In John Doe and grand jury hearings where 
the defendant has requested a transcript of his testimony, the court 
has generally denied his request and applied the rule that “ ‘one 
accused of crime enjoys no right to an inspection of the evidence 
relied upon by the public authorities for his conviction.’ ’’® 

This same rule has been applied where an insured tried, under 
sec. 200.19 (3), to compel the state fire marshal to permit her to 
examine certain papers and documents in his office.!’” 

The rule obtained from these John Doe and grand jury hearings 
might be explained by the fact that federal courts have also reached 
the same conclusion in certain instances.!* This can be seen by the 

12 United States v. Peace, a = D. 423 (S.D.N.Y. 1954). 

313 F.R.D. 335 (8.D.N.Y. 1 

4 Santry v. State, 67 Wis. 65 "30 N.W. 226 (1886). 

4% Baldwin and Dodg: ge, A ‘Code of Evidence for Wisconsin? Judicial Notice and 
the Model Code of Evidence, 1945 Wis. L. Rev. 192, 242. 

16 State v. Herman, 219 Wis. 267, 274, 262 N.W. 718, 722 (1935), quoting from 
State ez rel. Schroeder v. Page, 206 Wis. 611, 615, 240 'N.W. 173, 174 (1932). 


17 State ex rel. Spencer v. Freedy, 198 Wis. ’388, 392, 223 N.W. 861, 862 (1929). 
18 United States v. Rose, 113 . Supp. 775 (M. D.Pa. 1953). 
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holding in United States v. Johnson'® where the United States Su- 
preme Court indicated that there is a strong caveat against the 
needless intrusion upon the secrecy of grand jury proceedings, es- 
pecially as to granting ready resort to the transcripts of testimony. 

An examination of the statutes reveals no specific statute relating 
to the problem at hand. Sec. 269.57(1)?° on its face seems to give the 
same result as Federal Rule 16,7" although under this section ‘the 
courts may give an order for either party to obtain from the other 
inspection of any books and documents in his possession or under his 
control containing evidence relating to the action,’’ while in Rule 16 
only the defendant has this privilege.” 

It seems that sec. 269.57(1) has never been applied in criminal 
actions, although in civil actions the courts have interpreted this 
section as permitting one party to obtain statements given to the 
other prior to trial.?* 

Sec. 269.57(1) is a part of Title X XV of the 1953 statutes entitled 
“Procedure in Civil Actions.’’ Sec. 260.01 provides: 


Title XXV relates to civil actions in circuit courts and other 
courts of record, having concurrent jurisdiction therewith to a 
greater or less extent in civil actions, and to special proceedings 
in such courts except where its provisions are clearly inapplicable 
or inappropriate to special proceedings. 


There are, however, two possible means by which criminal actions 
could be construed as applying to Title XXV regardless of sec. 260.01. 
One is by a section outside this title specifying certain sections within 
the title applicable to criminal actions. The other is by the sections 
in Title XXV specifically mentioning that they apply to criminal 
actions. It seems that sec. 269.57 does not fit in either of these two 
categories. Sec. 357.14 seems to be the only outside section enumerat- 
ing sections in Title XXV which are applicable to criminal actions, 





19 319 U.S. 503, 513 (1943). 
20 Wis. Strat. § 269.57(1) (1953): 
Inspection of documents and property; physical examination of claimant. 
(1) The court, or a judge thereof, may, upon due notice and cause shown, 
order either party to give to the other, within a specified time, an inspection 
of property or inspection and copy or permission to take a copy of any books 
and documents in his possession or under his control containing evidence 
relating to the action or special proceeding or may require the deposit of the 
books or documents with the clerk and may require their production at the 
trial. If compliance with the order be refused, the court may exclude the 
paper from being given in evidence or punish the party refusing, or both. 
21 See Tibbs, Criminal Procedure Under Proposed Federal Rules Compared With 
Wisconsin Statutes, 28 Marq. L. Rev. 75, 88 (1944). 
22 “The court may order the attorney for the government to permit the de- 
fendant to inspect and copy... .” Fp. R. Crim. P. 16. 
23 ~ ea v. Northland Greyhound Lines, Inc., 244 Wis. 281, 12 N.W.2d 20 
1943). 
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and it does not include sec. 269.57. For the second possibility, sec. 
269.57 does not specifically mention that it applies to criminal actions, 
while some sections in Title XX V do. For example, sec. 271.22 applies 
“in all proceedings, including criminal actions . . . .’? This seems to 
suggest that sec. 269.57(1) does not apply to criminal actions. 

At common law, the subpoena duces tecum is a writ having for its 
object the production of evidence to be used, so far as admissible, 
before a court.** The courts of today, as in the past, have power to 
issue the writ of subpoena duces tecum to require the production of 
papers before them.** The use of the subpoena duces tecum in federal 
courts is governed by Federal Rule 17(c),?* and, as mentioned above, 
has been instrumental in helping a defendant see his confession before 
trial. 

Therefore, it seems that a possible means by which a defendant 
can obtain documents in the hands of an adverse party in this state 
is by the subpoena duces tecum. In none of the cases mentioned above 
was this method used. The use of the subpoena duces tecum in Wis- 
consin today is governed by sections 325.01 and 325.02.2”7 According 
to the court in Stott v. Markle®* these sections have replaced sub- 
section (31) of section 326.12, which was repealed by Chapter 523, 
Laws of 1927.7° The court said that sections 325.01 and 325.02 con- 
tain all the provisions necessary to authorize issuance of a subpoena 
duces tecum. 


%58 Am. Jur., Witnesses § 20 (1948). 
% Ibid. 
26 4 BARRON AND Ho.ttzorr, FEDERAL PRACTICE AND PROCEDURE § 2044 (1951). 
27 Wis. Stat. § 325.01 (1) (1953): 
Subpoena, who may issue. The subpoena need not be sealed, and may be signed 
and issued as follows: 

(1) By any judge or clerk of a court or court commissioner or justice of 
the peace or — justice within the territory in which such officer or the 
court of which he is such officer has ee per to require the attendance 
of witnesses and their production of lawful instruments of evidence in any 
action, matter or proceeding pending or to be examined into before any court, 
magistrate, officer, arbitrator, board, committee or other person authorized 
to take testimony in the state. 


Wis. Stat. § 325.02(2) (1953): 
Form of sub ’ 

(2) For a subpoena duces tecum, the following or its equivalent may be 
added to the foregoing form (immediately before the attestation clause): 
and you are further required to bring with you the following papers and docu- 
ments (describing them as accurately as possible). 

28 215 Wis. 528, 255 N.W. 540 (1934). 

2° Before being dropped, Wis. Stat. § 326.12(3) (1925) read in part: 

The attendance of the party to be examined, and the production of all 
papers, books, files, records, things, and matters in the possession of such 
party, his or its assignors, officers, agents, or employees, relevant to the con- 
troversy, may be compelled upon subpoena and payment or tender of his 
fees as a witness. 
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The question of whether the subpoena duces tecum can be used in 
Wisconsin in the same manner as under Rule 17(c) is unanswered. 
However, the court in Stott v. Markle®®* applied subpoena duces tecum 
in the same manner as it is applied in criminal cases under Rule 17(c). 
The court said: “It would seem to go without saying that if a court 
cannot by order open an unlimited field for exploration or open waters 
for a fishing expedition under the statute for procuring inspection 
of documents and papers [sec. 269.57(1)], a magistrate before whom 
an examination of an adverse party is noticed cannot do so by in- 
serting a duces tecum provision in a subpoena.’’#! 

If the subpoena duces tecum could be used in criminal actions in 
this state, it would be limited only to instruments of evidence, while 
sec. 269.57 is not so confined.*? A confession would, however, fall 
within the category of an instrument of evidence. 

In conclusion, some grave doubt exists as to the meaningfulness 
of the rule set forth in the Tune case allowing the trial judge at his 
discretion to permit a defendant to see his confession before trial. 
This follows from the fact that although the appellate court reversed 
the trial judge’s decision as an abuse of discretion, the facts of the 
case seemed to support his decision as a valid exercise of his power 
of discretion. The accused’s appointed attorneys, who were long- 
standing members of the bar, requested to see Tune’s confession so 
that they could better prepare their case. The confession was made 
while he was in the custody of officers from 12:30 to 5:00 in the morn- 
ing, after which time he was unable to obtain counsel for two months. 
There was no reason to believe he belonged to organized crime or 
would perjure himself. The majority, however, felt that the accused 
had “failed to carry the burden of proof of showing that in the interest 
of justice his application for an inspection of his confession should 
be granted by the court.’’* 

It would seem that if Wisconsin would follow the New Jersey rule 
set out in the Tune case, the trial judge’s descretion should be relied 
upon more than it was in that case, if such a rule is to be effective. 
The trial judge is in the best position to decide whether a defendant 
defendant has a valid cause in requesting to see his confession prior 
to trial. The New Jersey appellate court had recognized this itself 
in State v. Cicenia,** two years before, by adopting the following view: 

30 215 Wis. 528, 255 N.W. 540 (1934). 

31 Td. at 536, 255 N.W. at 544. 

32 Lay, Discovery Practice in Wisconsin, 1954 Wis. L. Rev. 428, 461; McDer- 
mott, Discovery Examination Before Trial—History, Scope, and Practice, 21 Mara. 
L. Rev. 1, 15 (1936). 


%3 State v. Tune, 13 N.J. 203, 225, 98 A.2d 881, 893 (1953). 
* State v. Cicenia, 6 N.J. 296, 301, 78 A.2d 568, 571 (1951). 
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The tendency in the courts of this country is to permit discretion 
in the trial judge. The argument made against any such discre- 
tion is based upon a fear that the State, which is charged with 
the prosecution of crime, may be hampered in its duty by the 
disclosure of its evidence to those charged with offenses. What- 
ever merit that argument has as applied to a situation where it 
is contended that the accused has a right to inspect the evidence, 
it has no application, we think, to a situation where the trial 
judge in each case and on each application, determines what 
should be done in the interest of justice. 


Yet in the Tune case the court has established the requirement that 
the case must be exceptional and unusual before the documents can 
be granted to the defendant. By doing this, the court has set up a 
vague standard which has rendered sterile the trial judge’s discretion. 
With a human life at stake and its protection resting in the hands of 
a trial judge, such a standard which hinders quick and fair justice 
to the accused should not hamstring a just application of discretion. 


Wiuu1am F. Dotson 





SPECIAL APPEARANCE TO CHALLENGE COGNOVIT JUDG- 
MENT. This note is a supplement to the comment, Special and 
General Appearances in Wisconsin Courts,! which appeared in the 
March, 1954 issue of the Wisconsin Law Review. The comment 
described the manner in which the Wisconsin Court has set up in the 
past strict procedural requirements necessary to preserve the special 
appearance status in an in personam action.” The recent case, Ozaukee 
Finance Co. v. Cedarburg Lime Co.,* is in line with this trend, and, in 
fact, may have gone even further in the direction of limiting the special 
appearance. 

The facts of the Ozaukee case, as they appear from the court record 
and the briefs, are these: The defendant, president of the Cedarburg 
Lime Co., executed a note with warrant of attorney, signing it 
“Cedarburg Lime Company (Seal) by . . . (defendant), President.’’ 
It appears that the defendant also signed the reverse side of the note, 
in his own name alone. The Cedarburg Lime Company was defunct; 

11954 Wis. L. Rev. 292. 

? Briefly, the comment gave a comprehensive summary of all acts and motions 
held to be consistent with a special appearance in Wisconsin. A much longer list 
of motions, stipulations, petitions, and acts which have been declared to be 
inconsistent with special appearance in Wisconsin was also included. The com- 
ment concluded with a searching inquiry into the utility of the special appear- 
ance and the soundness of the policy pursued by Wisconsin courts concerning 


this matter. 
3 268 Wis. 20, 66 N.W.2d 686 (1954). 
4 Id. at 21, 66 N.W.2d at 687. 
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therefore, plaintiffs sought and obtained a personal cognovit judg- 
ment against the defendant. This judgment was entered in Ozaukee 
County Court on May 7, 1953.5 Based upon this Wisconsin judgment, 
a second default judgment against the defendant was entered in 
Illinois. To this action, defendant was given proper notice.* Defendant 
then attempted a special appearance in the Ozaukee County Court. 
The court denied his motion to set aside the judgment and defendant 


appealed. 
Defendant’s notice of motion read as follows: 


upon the records and files and proceedings herein . . . (defendant 
moves) for an order setting aside and vacating . . . (the) judgment 
against ... (him) and dismissing the cognovit proceedings on the 
ground that, as appears from the records and proceedings here 
and on file that summons was never in fact served upon... 
(him) either personally or in any manner authorized by law.’ 


The notice also stated that defendant appeared specially for the 
purpose of the motion only, and for no other purpose. 

It is well settled law that to raise a question of lack of personal 
jurisdiction a party must enter a special appearance and this ex- 
ception cannot be preserved if the party in any way enters the action 
on the merits.* Or, perhaps more comprehensively, a motion request- 
ing relief inconsistent with the court’s lack of jurisdiction over the 
person, accompanying a motion to set aside and vacate a judgment 
for failure of proper service, will constitute a waiver of personal 
jurisdiction.? But what consitutes an act of entering the case on the 
merits, and what type of relief is inconsistent with the court’s lack of 
jurisdiction over the person? 

In the recent Ozaukee case, the court was faced with these two 
precise questions: 


(1) Is a motion to dismiss a cognovit proceeding inconsistent 
with a special appearance? 

(2) Is a motion to set aside judgment which is based upon the 
“proceedings and records on file’’ inconsistent with a special 


appearance? 





5 Ibid. 

6 Brief of Appellant, p. 6, Ozaukee Finance Co. v. Cedarburg Lime Co., 268 
Wis. 20, 66 NW.2d 686 (1954). 

7 268 Wis. 20, 21, 66 N.W.2d 686, 687. 

* Farmington Mut. Fire Ins. Co. v. Gerhardt, 216 Wis. 457, 257 N.W. 595 
(1934); Blackburn v. Sweet, 38 Wis. 578 (1875); Fairfield v. The Madison Manu- 
facturing Co., 38 Wis. 346 (1875); Gray v. Gates, 37 Wis. 614 (1875); Alderson 
v. White, 32 Wis. 308 (1873); Likens v. McCormick, 39 Wis. 313 (1876); Lowe 
v. Stringham, 14 Wis. 241 (1861). 

* Cases cited note 8, supra, especially Alderson v. White. 
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The Supreme Court’s exact holding is not clear, since the statement 
of the holding reads thus: 
We hold that by proceeding in the manner in which he did, 


defendant made a general appearance and waived whatever 
jurisdictional defect might have existed in the proceedings.’® 


In order then, to discover the exact holding of this case and to as- 
certain whether the requirements of a special appearance have been 
made even more restrictive, it is necessary to carefully examine the 
opinion. 

The decision reached by the court was based almost exclusively 
upon three Wisconsin cases.'! The first case cited and discussed by 
the court is Coad v. Coad,’* an action for divorce. Service of the 
summons was had by publication. The court, in the Ozaukee case, 
quotes the motion of defendant in the Coad case “‘to set aside the 
findings of fact, conclusions of law, and the judgment rendered,’’* 
based upon “the pleadings, papers on file and records in said action.’’"* 
The motion was accompanied by a statement similar to that in the 
Ozaukee case—appearance was made “for the purpose of said motion 
only.’’5 In the Coad case, it was held that despite the fact that de- 
fendant had tried to restrict his motion, the motion constituted a 
general appearance. “‘In moving to set aside the findings of fact and 
the conclusions of law, the defendant obviously assumes that the 
court has jurisdiction to correct errors and irregularities in the 
rendition of the judgment.’ This makes the appearance a general 
one. 

What similarities did the court find between the Ozaukee and Coad 
cases? First, it was found that the attempt to preserve the special 
appearance status in both cases would not stand up as against any 
act committed by defendant which might be inconsistent with a 
special appearance. Secondly, the court came to a conclusion which, 
at first glance, seems most astonishing: 


But he combined with his motion to set aside the judgment a 
request for an order dismissing the proceedings, relief which 
could be given only by a court having jurisdiction . . . . It does 
not appear to us that for the purposes of this proceeding there is 


10 268 Wis. 20, 24, 66 N.W.2d 686, 688. Italics are the author’s. 

11 Gale v. Consolidated Bus & Equipment Co., 251 Wis. 642, 30 N.W.2d 84 
(1947); Schwantz v. Morris, 219 Wis. 404, 263 N.W. 379 (1935); Coad v. Coad, 
41 Wis. 23 (1876). 

1241 Wis. 23 (1876). 

13 268 Wis. 20, 22, 66 N.W.2d 686, 687. 

4 Tbid. 

16 Ibid. 

16 Ibid. 
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any material difference between a motion to vacate findings of 
fact, conclusions of law, and judgment as was made in the Coad 
Case, and one to dismiss the proceedings as was made here.” 


It is necessary first to determine just what is meant by these 
statements. Do they mean that any motion to dismiss is like a motion 
to set aside findings of fact and conclusions of law? It would seem 
unlikely that this is so since the Court in Sanderson v. Ohio Central 
Railroad & Coal Co.,!* a case not mentioned in the Ozaukee opinion, 
held that a motion to dismiss the action for want of service does not 
defeat a special appearance. This is the accepted form of pleading 
for making a special appearance in Wisconsin.!* The motion to ‘‘dis- 
miss the proceedings as is made here’’*° relates to a motion to dismiss a 
cognovit judgment based upon the records, files and proceedings. 
The Court holds a motion to dismiss a cognovit judgment based upon 
the records, files and proceedings to be the same as a motion to vacate 
findings of fact, conclusions of law, and judgment. Since this latter 
motion was held to be a general appearance in the Coad case, the 
defendant in the Ozaukee case, employing the former motion, also 
made a general appearance. 

There are two objections to this position: (1) It is not at all certain 
that the Coad case or any other case in Wisconsin has squarely held 
that a motion to set aside findings of fact and conclusions of law, 
standing alone, is sufficient to constitute a general appearance. (2) The 
likeness between the two motions is not adequately explained, for it 
seems there are as many dissimilarities as similarities between the 
two forms of motion. 

To elaborate the first objection: The defendant in the Coad case not 
only committed a technical error by including the fatal motion in his 
special pleadings, but also actually entered the case on the merits. 
The Coad defendant not only appeared in the manner related by the 
court in the Ozaukee case, but specified errors entirely unrelated to a 
lack of personal jurisdiction.21 There is no indication upon what 
specific grounds the final decision of the Coad case rests, but no doubt 





17 268 Wis. 20, 22-23, 66 N.W.2d 686, 688; Clawson v. Boston Acme Mines 
Development Co., 72 Utah 137, 269 Pac. 147 (1928), also cited for the first 
proposition. 

18 61 Wis. 609, 21 N.W. 818 (1884). 

19] BorsEL & HENDERSON, BRYANT WISCONSIN PLEADING AND PRACTICE 299 
(Form 90) (2d Ed. 1931). 

20 268 Wis. 20, 23, 66 N.W.2d 686, 688. Italics are the author’s. 

21 These were: (1) That the findings were unsupported by the evidence, (2) 
that the circuit court signed final judgment in another county than where the 
action was pending, and (3) that an unreasonable award was made as to alimony. 
Coad v. Coad, 41 Wis. 23, 26-27 (1876). 








682 WISCONSIN LAW REVIEW [Vol. 1955 


the accompanying assignments of error profoundly influenced the 
decision. 

The same defects are present in the second case cited, Schwantz v. 
Morris.” The motion in this case also was one asking for an order 
“setting aside the service of summons herein vacating the findings of 
fact, conclusions of law and the judgment and dismissing the action.’’* 
But, in addition, this was a case of overabundant joinder of de- 
fendants. Two of the defendants had been properly served, three had 
not. In explaining why special appearance was waived, the court 
stated: 

Each might properly ask for relief to herself only, but when each 
united with the other two, and with the two defendants ad- 
mittedly properly served, to grant relief from the judgment to 
the others, each asked the court to grant relief for which she could 
not ask except on the theory and basis that the court had juris- 
diction of her person.”4 


There is a partial admission of these unfortunate facts about the 
Coad and Schwantz cases in the Ozaukee opinion itself: 


It is true that in the Coad Case defendant alleged other grounds 
than those here referred to for relief, and that in the Schwaniz 
Case the court found other reasons for holding that a general 
appearance had been made. But that does not alter the fact that 
a decision was made upon the issue... . If there were any doubt 
as to the correctness of that deduction it is removed by the opin- 
ion in Gale v. Consolidated Bus & Equipment Co. . . . where the 
Coad Case is cited as authority for the proposition that the 
inclusion of a prayer to set aside . . . findings of fact, conclusions 
of law, and judgment, amounts to a general appearance... .* 


But the Gale case** also involved a substantial number of other 
factors which could have led the court to conclude that defendant had 
made a general appearance. The action was for breach of contract. 
In the principal action, defendant alleged errors which were procedural 
rather than jurisdictional, such as objections to amendment of the 
plaintiffs’ complaint and a substitution of parties.*” Similarly, in the 
garnishment action, the defendant not only attempted a special ap- 
pearance, but impleaded, filed a cross complaint and asked that the 





22 219 Wis. 404, 263 N.W. 379 (1935). 
% Td. at 410, 263 N.W. at 381. 
* Td. at 412, 263 N.W. at 382. 
% 268 Wis. 20, 23-24, 66 N.W.2d 686, 688. 
oan v. Consolidated Bus & Equipment Co., 251 Wis. 642, 30 N.W.2d 84 
27 Td. at 646, 30 N.W.2d at 86. 
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money be impounded.”* He also settied a bill of exceptions on appeal.” 
The holding that the defendant made a general appearance in this 
case could have been for any, all or only one of the many possible 
reasons, including the statements in the motion itself. 

It is seen that none of the three cases cited in the Ozaukee decision 
contains a square holding that a motion to set aside findings of fact, 
conclusions of law and the judgment will, of itself, constitute a general 
appearance. 

To proceed to the second objection to the Ozaukee decision: This 
objection is to the equation of a motion to set aside findings of fact, 
conclusions of law and the judgment with a motion to dismiss a 
cognovit judgment. Are the terms ordinarily used interchangeably? 
No. Then why the identification in this opinion? Unfortunately, the 
court gives no rationale or explanation. Perhaps the rationale can be 
discovered by looking to the practical consequences of a motion to 
dismiss a cognovit proceeding. It is true that a motion of this nature 
would force the court to decide a question not ordinarily considered 
jurisdictional, specifically: Did the note defendant signed, giving a 
warrant of attorney, run against both the defendant and the Cedar- 
burg Lime Co., or against only the Cedarburg Lime Co.?* Peculiarly, 
the question which must be determined in order to establish juris- 
diction also resolves the merits of the case.*! In a sense then, the 
majority is technically correct in deciding that defendant entered 
the case on the merits and therefore defeated his special appearance. 

On the other hand, there seems to be an element of incongruity in 
the proposition that if a question of waiver of right to personal service 
is raised, this constitutes an entering of the case on the merits, curing 
all defects in service of process, validating the judgment and forever 
barring the determination of the question itself. The proposition is 
especially questionable because the defendant must raise the question 
of waiver before he can establish that he had a right to be personally 
served and therefore a right to have the judgment invalidated. It 
would seem that this determination of fact is so intimately related to 
the question of jurisdiction that a motion raising this question (7.e., a 
motion to dismiss a cognovit proceeding based upon the records, 
files and proceedings) could reasonably be called a motion consistent 
with a special appearance. This is the view of the dissent: 

28 Td. at 649, 30 N.W.2d at 88. 

% Id. at 650, 30 N.W.2d 88. This point decided on basis of Keeler v. Keeler, 


Ne a 522 (1869); State ex rel. Attorney General v. Messmore, 14 Wis. 125 
1861 
30 Brief of font, p. 10, Ozaukee Finance Co. v. Cedarburg Lime Co., 268 
Wis. 20, 66 N.W.2d 686 ( (1954). 
a1 [bid. Also, Brief of Respondent, p. 5. 
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It seems to me that where some statement is made that is in- 
cidental to and consistent with the relief sought by the special 
appearance it can still be called a special appearance where the 
intention to do so is apparent.* 


It has been submitted: (1) that the precedents of the Coad, Schwantz 
and Gale cases do not present a square holding that a motion to set 
aside findings of fact and conclusions of law amounts to a general 
appearance, and (2) that the investigation into defendant’s personal 
liability on the note, essential in determining the necessity of personal 
service upon defendant and therefore the right of defendant to appear 
specially, is distinguishable from an investigation of generally any or 
all findings of fact and conclusions of law. However, the majority 
failed or refused to recognize these propositions, although it strongly 
intimated that the result was undesirable, and even suggested 
methods by which the procedure might be changed.* Thus the court 
has reached an undesirable result on the basis of a technical analysis 
which is itself ambiguous. Recognition of the above propositions 
would have allowed a result both desirable and technically correct. 

Regardless, however, of where the equities may lie, the case points 
up the confused state of this particular area of law. Defendant 
here committed procedural suicide, since other avenues of attacking 
the judgment, although also uncertain, were available to him. For 
example, he could secure an injunction restraining the enforcement 
of the judgment, either under section 269.46,* if within one year 
of actual notice and within three years after judgment, or by in- 
voking the discretionary powers of the court after that time.* 
Without considering the desirability or undesirability of particular 
requirements, it is probable that inequities would be alleviated if the 
requirements were made clear, so that the parties could know, before 
proceeding, exactly what is necessary to preserve a special appearance. 
With this object in mind, the Judicial Council, upon the invitation of 
the Court, is working upon proposed revisions to statutes governing 


special appearances and challenges to judgments. 
MarGaret M. Mayer 





32 268 Wis. 20, 24-25, 66 N.W.2d 686, 688. 

3% Jd, at 24, 66 N.W.2d at 688. Suggesting that the rule be annulled or modified 
by the court according to Wis. Stat. §§ 251.11 and 251.18 (1953). 

* Wis. Strat. § 269.46 (1953). 

% See Dunn v. Dunn, 258 Wis. 188, 45 N.W.2d 727 (1951); Nehring v. Niemero- 
wicz, 226 Wis. 285, 276 N.W. 325 (1937); Ellis v. Gordon, 202 Wis. 134, 231 N.W. 
585 (1930); Wessling v. Hieb, 180 Wis. 160, 192 N.W. 458 (1923); Washburn Land 
Co. v. White River Lumber Co., 165 Wis. 112, 161 N.W. 547 (1917). 











NEWS OF THE SCHOOL 
Covering the academic year 1954-1955 


SALMON W. DALBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as an outstanding 


graduating law student: 
Ralph E. Senn 


HONORS 
Voted by the law faculty, on the basis of scholastic achievement 


to graduate with honors: 
William K. Chipman James T. Moran 
Edward D. Cleveland Albert M. Witte 


ORDER OF THE COIF 


Voted by the law faculty, as the upper 10% scholastically of their 
respective graduating classes, to membership in the honorary legal 
fraternity, the Order of the Coif: 


Axel R. Anderson James C. Mallatt 
Edward D. Cleveland James T. Moran 
Mary O. Eastwood Anton Motz 
Laurence C. Hammond Jack Osswald 
Donald L. Heaney Merton N. Rotter 
Donald A. Losby Ralph E. Senn 


Albert M. Witte 
WISCONSIN LAW REVIEW CERTIFICATES 


Estelle Lee Ague John W. Krueger 
Axel R. Anderson Donald A. Losby 
Samuel L. Brugger James T. Moran 
Mary O. Eastwood Jerry W. Morrison 
Edward E. Grutzner Anton Motz 
Laurence C. Hammond Margaret M. Mayer 
Donald L. Heaney Jack Osswald 
Ralph E. Senn 


WILLIAM J. HAGENAH SCHOLARSHIP 
From a fund established by William J. Hagenah for the Editor- in- 
Chief of the Wisconsin Law Review, a scholarship was awarded to: 
Laurence C. Hammond (first semester) 
Ralph E. Senn (second semester) 
David L. MacGregor (1955-1956) 
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WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the 
following were elected officers for the 1954-1955 school year: 


Editors-in-Chief: Laurence C. Hammond 
Ralph E. Senn 
Executive Editors: 
Estelle Lee Ague Joseph C. Kucirek 
James T. Moran David L. MacGregor 
Anton Motz Jack Osswald 
Ralph E. Senn Richard R. Robinson 
The officers who will serve in the 1955-1956 school year are: 
Editor-in-Chief: David L. MacGregor 
Executive Editors: Gilbert L. Harvancik 


Joseph C. Kucirek 

Richard R. Robinson 

Willis J. Zick 
MOOT COURT 


Finalists in the first annual local competition on the national moot 
court question, with the first place team to represent Wisconsin in 
the national competition next fall, are: 

First Place: Hugh G. Hafer and Richard P. Donaldson 

Second Place: David L. MacGregor and Richard R. Robinson 


DAVIES SCHOLARSHIP 


Voted by the law faculty, as the outstanding member of the second 
year class on the basis of scholarship and contribution to the life of 


the school: 
Gilbert L. Harvancik 


KEMPER K. KNAPP SCHOLARSHIPS 


Voted by the law faculty, on the basis of need and scholastic 
standings, 35 scholarships to worthy law students from the fund made 
available under the will of the late Kemper K. Knapp. 


DETLING GRADUATE LAW FELLOWSHIP 
Adolf J. Feifarek 


LAW WEEK AWARD 
Richard J. Krueger 
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WISCONSIN LAW ALUMNI ASSOCIATION SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, 
awarded eight scholarships to deserving law students from a fund 
established by the Wisconsin Law Alumni Association. 


LEGAL AID CERTIFICATES 


Charles A. Bleck Thomas B. McKenzie 
Robert H. Consigny Jack Osswald 

Guilio J. A. Fornary John Peyton 

Daniel F. Gruender William P. Pors 
Edward E. Grutzner James R. Schipper 
Robert E. Henke Phillip H. Schwarz 
Thomas G. A. Herz Richard E. Swatek 
Philip L. Kapell Elmer P. Unegemach 
John K. Maclver James B. Vessey 
James C. Mallatt Ralph D. Wood 


William F. Woods 


WISCONSIN LAW ALUMNI ASSOCIATION PRIZES 
Awarded to the Chairman and Vice Chairman of Legal Aid: 
First Semester: Robert H. Consigny 
James B. Vessey 
Second Semester: James B. Vessey 
Philip L. Kapell 
Awarded to the students with the highest and second highest 
averages at the end of the first year: 
First: Kenneth F. Hostak 
Second: Richard A. Petrie 


OLIVER 8S. RUNDELL PRIZES 
Awarded to the students who have the highest and second highest 
averages on the first semester of law work during the 1954-1955 
session : 
First: David S. Ruder 
Second: Charles D. Patterson 


ROBERT P. FERRY AWARD 
Prize for the best essay on the subject of “The Law of Joint 
Tenancy in Real Estate and in Personal Property in Wisconsin 
Irrespective of the Relationship of the Grantor and the Grantee.’’ 
Maurice J. Miller 








688 WISCONSIN LAW REVIEW [Vol. 1955 


LAWYERS TITLE AWARD 


An award from the Lawyers Title Insurance Corporation of Rich- 
mond, Virginia, as an honor and reward for excellence in the law of 
real estate, for the senior or graduating student of law having the 
highest average in the courses on real property: 

James T. Moran 


LAW SCHOOL ASSOCIATION EXECUTIVE COUNCIL 


1954-1955 1955-1956 
F. Anthony Brewster, President Gilbert L. Harvancik, President 
Robert O. Zinnen, Treasurer James F. Brewer II, Treasurer 
Daniel F. Gruender, Secretary Florence Staker, Secretary 
James B. Halferty Melvin 8S. Sager 
Melvin S. Sager Willis J. Zick 
Nancy A. Murry Kenneth V. Benson 
William P. Pors H. Lowell Hall 
Jack Osswald 


HAPPENINGS AROUND THE SCHOOL 


Alumni who have attended one or more summer sessions and swel- 
tered in the Madison heat will be pleased to learn that the law library 
has been recently air conditioned as a result of a generous gift from 
an anonymous alumnus. 

The Law School was extremely fortunate during the second semes- 
ter of the present year to have Wilbur Katz, former Dean of the 
University of Chicago Law School and noted authority on accounting 
and corporation law, with us as visiting Knapp Professor of Law. 
In addition to teaching a class in Corporations, Professor Katz 
delivered a series of thought provoking lectures on mental capacity 
and spoke at the Law School Awards Day banquet on his twenty- 
five years in corporation law. 

Professor Clark M. Byse of the University of Pennsylvania Law 
School, an alumnus of Wisconsin Law School, has returned for the 
summer as visiting Professor of Law, and is teaching the ten week 
course in Consitutional Law. His interesting, challenging method of 
teaching has drawn many favorable comments. 

Professor Charles Bunn has returned after spending the past 
academic year as visiting Professor of Law at the University of 
Virginia Law School. 

While the rest of us are shivering our way through the next Wis- 
consin winter, Professor Richard V. Campbell will be enjoying the 
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warm Gulf of Mexico breeze while residing in Baton Rouge, Louisiana. 
Professor Campbell has been granted a well deserved leave of ab- 
sence for the coming academic year, and will serve as visiting Pro- 
fessor of Law at the University of Louisiana Law School. University 
of Washington Law School Professor John W. Richards, son of a 
former dean of our Law School, will take over Professor Campbell’s 
duties for the year as visiting Professor of Law. 

Professor John Stedman has been granted a reasearch leave for 
the 1955-1956 academic year, and will be replaced during that time 
by visiting Associate Professor Charles H. Oldfather of the University 
of Kansas. 

The Middle East Land Tenure Conference, to be held next fall 
in Baghdad, Iraq, will benefit by the presence of Professor J. H. 
Beuscher, who will help to run the conference. Glenn R. Coates, a 
Racine attorney and author of the recently published book, CHaTTEL 
SecurED Farm Crepit, will take over Professor Beuscher’s work for 
the semester. 

Beginning the second semester of the coming academic year, Pro- 
fessor Frank Remington will be on a year’s leave of absence, during 
which time he will serve as field director for the American Bar 
Foundation’s national survey of the administration of criminal jus- 
tice in the United States. Attorney David Elliot McGiffert, of the 
firm of Covington & Burling, of Washington, D. C., will assume 
Professor Remington’s duties during the second semester of the 
coming year. 
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